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By way of background, the
Claimant in the case of Rathod v
Pendragon Sabre Limited, Mr
Rathod, worked as a salesman in
Pendragon’s Porsche
dealership.  The atmosphere
within the dealership was, to say
the least “laddish”, involving
numerous crude and immature
jokes between the sales people:
there were conversations which
were sexualized, and activities
took place such as food fights
and wrestling.  The Tribunal
found that there were deliberate
and aggressive expressions of
misogyny and hostility towards
homosexuality and racism in the
workplace.

Anti Social Media

A recent first instance Tribunal case has emphasized the importance of consistency of
treatment amongst staff, as well as suggesting that a social media policy can be important
when seeking to regulate non work-related messages.

The Employment Tribunal Judge
found that Managers
participated in some aspects of
the culture in which Mr Rathod, a
British Asian, found himself
when he joined the Respondent
in 2018.  In his attempts to fit in,
the Employment Tribunal found
that Mr Rathod had begun to
mirror the behaviour of his
colleagues and, in some
circumstances, made the
inappropriate jokes first in order
to get to the joke before his
colleagues did.

Mr Rathod was repeatedly
referred to as “Chapati and
Poppadom” and on one occasion
a sales team member threw a
banana on the floor in the
presence of Mr Rathod’s son,
saying “I want to see how he
reacts”.

Following lockdown, Mr Rathod
set up a new WhatsApp group
entitled “Porsche Sutton
Coldfield” and introduced it with
the post “Just thought I’d set up
this group whilst COVID 19 is
around”.  Whilst the group
included colleagues, including
two sales managers, it did not
include the wider workforce,
especially the female members
of staff.

After three months of furlough,
Mr Rathod returned to work and
raised with his manager that he
was uncomfortable with some of
the banter in the workplace: he
was advised to speak to the
team and tell them how he felt.



In September 2020, whilst absent
due to stress, anxiety and
depression, Mr Rathod raised a
grievance that various colleagues
had racially harassed him at work,
including a specific allegation
against a colleague, referred only
in the judgment as “O” or “Oliver”.

Following the grievance
investigation, which upheld a
number of Mr Rathod’s
complaints and found evidence of
widespread inappropriate
behaviour, disciplinary action was
started against Oliver in respect of
racial harassment towards Mr
Rathod.  Oliver swiftly resigned;
however, Oliver defended his
actions in the workplace on the
basis that he and Mr Rathod were
friends and Mr Rathod behaved in
the same way.  Oliver provided a
number of WhatsApp messages
between he and Mr Rathod which,
at best, could be considered
deeply inappropriate: crude sexual
references, suggestions of fellatio,
a reference to taking drugs using
the bodies of government
ministers as a table, and a racist
meme.

Crucially, however, Oliver did not
suggest that these messages
were offensive to him: he had
referred to them in the context of
the type of relationship he had
with Mr Rathod.

Having reviewed the messages
and investigated with Mr Rathod, a
disciplinary meeting was convened
with Mr Rathod on the grounds of
racial harassment and sexual
harassment towards Oliver.
Following which the employer
found it had “no alternative” but to
summarily dismiss Mr Rathod.  As
everyone knows, there is always an
alternative to dismissal.

The gravity of the communications
were such that, within the
workplace, any employer would
likely have considered dismissal,
so why did the Employment
Tribunal find the dismissal was
unfair?

Firstly, given that Oliver had not at
any stage said that he found the
messages offensive, and did not
give evidence at the hearing, how
could the employer determine that
Mr Rathod’s behaviour amounted to
harassment?  How could they know
that the messages violated Oliver’s
dignity or created an intimidating
environment?  Oliver had not said
this, nor had he suggested this; in
fact, he had provided the messages
to show the good relationship that
he and Mr Rathod had.

Secondly, the employer had relied
upon its dignity at work policy;
however, this required some action
by an employee, for example a



complaint, to activate; Oliver had
not complained about Mr Rathod’s
behaviour, so how could the
Tribunal determine that Oliver’s
dignity had been impacted?

Thirdly, the messages were not
public messages: they were
private messages between active
participants in a private group.
Had the employer wished to
regulate this behaviour outside of
its normal equality policies, it
should have put in place an
acceptable use policy for social
media.

Finally, and to our minds, most
importantly, the employer claimed
a “zero tolerance” approach to the
behaviour exhibited in the
messages sent by Mr Rathod;
however, having found that this
behaviour was endemic in the
workplace, it had not dismissed
anyone else.  How could Mr
Rathod’s behaviour be so
unacceptable as to amount to
gross misconduct, when no action
was required against others who
had engaged in similar behaviour?

Our Comment

So what does this case tell us?  Firstly, always remember that you
have a choice when determining a disciplinary sanction: to
suggest that there is no alternative smacks of
pre-determination of the outcome; secondly, make sure that the
wording of the allegations is legally correct: if you are referring to
harassment, does it meet the definition of harassment, or is it
simply unacceptable behaviour; thirdly, if an employer is seeking
to moderate behaviour which is not directly linked to the
workplace, ensure that there is a policy in place setting out what
the unacceptable behaviours are; finally, and most importantly,
remember that consistency in disciplinary decisions is key: if you
treat individuals differently for the same misconduct, you better
have a very good reason as, otherwise, you are likely to be on the
wrong end of an unfair dismissal finding.



This is an interesting question,
and the answer is likely to evolve
with new legislation which has
been proposed.

At the moment, however, there is
no legal guidance on how tips
should be distributed and they
are, instead, regulated by any
contractual terms or agreements
between the employer and
employee.  If there is no express
agreement, then the distribution
and use of tips would likely be
governed by what has happened
in the past.

Whilst it might seem unfair that
an employee can only purchase
company products with their
tips, at the moment, there is
nothing to stop an employer
directing how tips should be
used.  If we think of it as you
buying a member of bar staff a
drink, as a customer, you’d
expect that individual to buy
themselves a refreshing drink
with your shiny two-pound coin,
rather than popping to Primark
to buy a scrunchy with it the
next day; so it is not a new
phenomenon that tips are

directed to be used in a specific
way. Remember though, that the
employer should be taxing the
tips as income, so a record
should be kept.

But things are changing: in the
Queen’s Speech, back in October
2019, the government proposed
a bill to make it a legal
requirement for all tips and
service charges to be passed on
to staff and for the tips collected
by employers to be distributed
fairly and transparently.  Luckily,
there will also be statutory
guidance setting out the
principles of the fair distribution
of tips, so hopefully the concept
of “fairly” won’t be as subjective
as it might otherwise have been.
Whist it is now nearly two years
since it was announced, the
government has confirmed its
commitment to this policy, so
watch this space.

QUESTION OF THE MONTH

Do tips have to be fair?

Is it legally correct to calculate the tips due to workers at the end of their shift, and then direct
them that the tips can only be used to purchase the Company’s products and that the purchases
have to be consumed on the premises, and on the same day as the tips were earned?



What Does the Law Say
Despite some concerns that
were raised in Parliament, the
draft legislation has now been
approved meaning that anyone
deployed in a care home in
England with residents aged 65
or over, which is registered with
the Care Quality Commission,
must be fully vaccinated against
Covid-19 unless they are
exempt. This law, once
implemented, will affect around
15,000 care homes.

The new regulations have been
fast tracked through Parliament
and the requirement to be fully
vaccinated will come into force
on 11 November 2021.

From November, it will be a
requirement for people working
in CQC (Care Quality
Commission) care homes in
England to have been
vaccinated against Covid-19. We
take a look at how the
Government arrived at this
decision and what it means for
those affected.

The Consultation
In April 2021, the Department of
Health and Social Care launched
an open consultation seeking
views on making vaccination a
condition of deployment. The
majority of those consulted,

57%, did not support the
proposal; however, 76% of care
home providers were particularly
supportive of the plans.

The Government’s decision
considers the consultation and
follows advice from the
Scientific Advisory Group for
Emergencies (SAGE) that states
that 80% of staff and 90% of
residents must receive at least
one dose of the vaccine in order
to provide a minimum level of
protection. The Government’s
own figures show that only 65%
of care homes in England
currently meet that target.

Vaccines in care homes

I am sure we are all fed up with Covid-19 news by now, considering it has been circling the
global news channels for well over 18 months; however, the new legislation being passed by
the UK Government was far too important not to make Nash Knowledge this month.



Who is Affected?
In short, everyone carrying out their
jobs. The regulations require that
all CQC registered service
providers (or registered managers)
of accommodation for those who
require nursing or personal care in
a care home must ensure that a
person does not enter the care
home unless one of the
exemptions apply (see below). This
means that it is not just employees
that are affected but job interview
attendees, volunteers, agency
workers, CQC inspectors and
tradespeople, such as hairdressers
or beauticians that must be fully
vaccinated.

The rules do, however, only apply
to people who go inside of a care
setting, so as long as someone is
not entering the building, they
would not need to show
vaccination status.

The registered person, who is
registered with the CQC as a
manager or service provider, is
responsible for ensuring that
everyone entering is either
vaccinated or exempt.

What are the Exemptions
Firstly, visitors are not affected. A
friend or relative, whilst advised to
get the vaccine, is not required to
be vaccinated. Similarly, the
residents themselves are not
required to be vaccinated.
In terms of those deployed within
a care home, the exemptions are
fairly restricted and predominantly
focus on medical grounds.

However, other exemptions
include that it is reasonably
necessary for the person to
provide emergency assistance
(for example, members of the
public assisting with fires, floods
or safeguarding concerns), urgent
maintenance (fixing gas, electric
or water supply etc.) and
emergency services carrying out
their duties.

Finally, persons aged under 18 are
not required to be vaccinated.

Proving Vaccination or
Exemption
Currently the NHS are considering
how an NHS Covid Pass (Covid
Passport) service could be used
to demonstrate and check
vaccine status, however, for the
moment persons can use the
NHS App, the NHS website or the
NHS Covid Pass letter to
demonstrate their vaccine status.
Importantly, a person’s NHS
appointment card cannot be used
as proof of vaccine status.



This claim has not been
determined at a final hearing
yet, but it is interesting to note
the Judge’s comments at a
preliminary hearing which was
to determine whether Mr
Jiminez could amend his claim
to include this point – spoiler, it
was allowed.

The Judge commented that he
believed the Respondent’s
position on furlough was wrong
and that Mr Jiminez could have
been furloughed. The
Respondent argued that it was
an honest mistake and that
other employees on long-term
sick at the time were treated in
the same way as Mr Jiminez. If
the Respondent’s position is
correct, that will be evidence
that Mr Jiminez was not subject
to detrimental treatment (not
being furloughed) because of
his bringing of an Employment

A recent Employment Tribunal
decision, however, has
introduced the potential of a
new kind of furlough claim – the
argument that an employee
was victimised by not being
placed on furlough.

The case concerned is Mr B
Jiminez v Firmdale Hotels Plc
(Case Number: 2203194/2020).

Mr Jiminez brought a claim for
discrimination against the Hotel
Respondent in 2018. It is
accepted by the parties that the
bringing of that discrimination
claim constituted a protected
act for the purposes of
victimisation legislation.

In order to succeed with a claim
for victimisation, a Claimant
must show that there was both
a protected act, and that they
were subject to detriment
because of that protected act.
The detriment alleged by Mr
Jiminez was not being
furloughed from March 2020.

The Respondent accepts that it
didn’t furlough Mr Jiminez
because he was on long term
sick, not on SSP and was not
‘eligible’ for furlough –
additionally, the Respondent
later said it was because it was
now too late to furlough Mr
Jiminez since he had not been
furloughed before June 2020.

A different type of furlough claim

As we all predicted, we are witnessing a flurry of ‘furlough’ related Employment Tribunal
claims; however, they normally relate to unfair dismissal – the argument that an employee
who was made redundant should have been furloughed instead.



Tribunal claim (the protected
act), as other persons, who did
not bring a protected act, were
treated the same.

Whilst it doesn’t appear that Mr
Jiminez will succeed with a claim
for victimisation, it does pose the
question, does Mr Jiminez had a
valid point and has he simply
mislabeled his claim? Not
furloughing employees because
they are on long-term sick, when
they could have been eligible for
furlough and thus be entitled to

furlough pay as opposed to nil
pay (given SSP had run out) is
arguably discriminatory towards
disabled employees (provided
they can meet the definition of
disability). It remains to be seen,
therefore, whether Mr Jiminez
relabels his claim (and the Judge
has hinted at this), in which case
it will rest on whether the
Respondent’s treatment can be
objectively justified – a matter
which, we think, they will struggle
with.

Do you have any
specific employment law
questions that you want

answers to?
In future editions of Nash Knowledge, we’ll take at least

one question that we’ve been sent, and we’ll publish a full
answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!  We’re

happy to keep it anonymous if you prefer!

Just email us your question to marketing@nash.co.uk by
the 20th of each month, and we’ll pick the best one that

we’ve been sent. The answer will be in the following
month’s edition!

#AskNash #AskUsAQuestion
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Interesting cases on the horizon

Flisher v Kent County Council
- awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel
- awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Lee v Ashers Baking Co Ltd and others
- awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions
- awaiting hearing date for EAT
Whether it was correct to find that a doctor was not discriminated against on the grounds of
religion or belief when he was suspended and dismissed for refusing to address transgender
patients by their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University)
- waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime
- waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s
practical joke in the workplace.



Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

Compulsory Vaccinations
From 11 November 2021 there will be a legal requirement for care home staff in England to be fully
vaccinated against Covid-19, unless they have a medical exemption

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.



National Minimum Wage from 1st April

Workers aged 25 or over (the National Living Wage): £8.91 per hour
Workers aged 21 to 25: £8.36 per hour
Workers aged 18 to 21:£6.56 per hour
Workers  under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

Family Rights

From 5 April 2021, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will all increase to
£151.97 (and from 6 April 2021, Maternity Allowance will increase to the same
amount).

Taxation: Scotland
In Scotland, for the tax year 2021/22:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,097
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,098 to £12,726
Scottish Intermediate Tax Rate of 21% on earnings from £12,727 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2021/22:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2021-March 31st 2022)

Sick Pay

From 6 April 2021, the rate for Statutory Sick Pay will increase to
£96.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £120 per week.

The upper earnings limit for primary class 1 contributions is £967 per week.

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £900 to £9,100 (Less serious cases)

Middle Band of £9,100 to £27,400  (cases that do not merit an award in the upper band)

Upper Band of £27,400 to £45,600 (The most serious cases), with the most exceptional cases capable
of exceeding £45,000)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £544

Limit on amount of unfair dismissal compensatory award: £89,493

Maximum guaranteed payment per day: £30


