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Welcome to Nash Business
I hope you’ve all had a good summer? Time now seems to be flying. Before we know it, we’ll be talking
about Christmas and new year resolutions!

It’s great to see things really starting to pick up around the area. In-person events are starting to return,
restaurants and hotels are busy, businesses seem generally busy. Everyone says they’re pretty shattered
after a long 18 or 19 months constantly working. I really hope the winter won’t bring too many nasty
surprises with it.

After a really strong 2021 so far, we’ve turned our attentions to recruitment, and we’re delighted to have
been joined recently by Sharmaine and Ceren. We think they’re going to be fantastic additions to the firm.

The team have put together a really interesting and very varied edition of Nash Business this month.
There’s a lot of information, and now opportunities to ask questions and get answers to your legal issues!
I hope you find the magazine interesting, and look forward to any feedback that you may have.

Stay safe and thank you for your support.
Jon

Jon Loney
Managing Partner
Tel 01752 827080
Email jloney@nash.co.uk
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News from Nash
I don’t know about you, but for us here, it’s been a busy summer! We’re delighted to have been joined by 2
new Solicitors, but we’re still looking for more, good and experienced lawyers to join us across the firm. If
you’re interested, please CLICK HERE to see our CURRENT VACANCIES page.

Until then, have a good read through this edition and if any of the teams can help you, or answer any
questions you may have, please don’t hesitate to contact them direct. The details are at the end of their
articles.

Welcome to Sharmaine
Nethercott, a Solicitor who
has joined our Employment
team.

Sharmaine has experience
in dealing with both
contentious and non-
contentious employment
work. She acts for
employers in providing
employment and HR advice,
as well as drafting key
documents, such as
policies and contracts.
Sharmaine also acts for
employers in defending
Employment Tribunal
Claims.

If you follow us on social
media, you’ll no doubt have
seen the work that we’ve
been doing in Beaumont
Park, next to the office here.

We’ve been working with the
Council and the Farm Able
Foundation to rewild parts
of the park, encouraging
wildlife and helping nature.

We have some more
exciting plans that we’ll be
talking about in the next
edition in December!

Welcome as well to Ceren
Fox, a Solicitor who has
joined our Commercial
Dispute Resolution team.

Ceren will be advising
clients on private and
business disputes such as
land disputes, breach of
contract, company and
shareholders’ arrangements
as well as debt recovery.

She has previous litigation
experience through
Personal Injury and clinical
negligence claims at a large
regional firm.
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PRIVATE CLIENT

A Family Investment Company.
Is this the right fit for you?

A Family Investment Company or FIC is a private company whose
shareholders are all usually family members and is often used as an
alternative to a family trust.

One of the key benefits of a FIC is that it enables family members,
usually the parents, to be able to give assets away from an inheritance
tax perspective whilst maintaining control.

Why would I want one?
FIC’s have been used by families to reduce their inheritance tax (IHT)
liability in several different ways.

Here are a few ways people have used FICs to mitigate IHT.
When the parents set up the company, they can use cash to subscribe
for shares and those shares can then be given to the children and
grandchildren. The value of the shares will be treated as a gift and
those gifts will be subject to the usual IHT rules. This means that the
value of the shares will fall out of their estate for inheritance tax
purposes after seven years has elapsed.

Additionally, once the shares have been given to the family, over time it
may be the case that the underlying assets in the company increase in
value, for example increases in property prices. As the gift is calculated
at the value it was made rather than the value at the date of death of

One of the key benefits
of a FIC is that it
enables family
members, usually the
parents, to be able to
give assets away from
an inheritance tax
perspective whilst
maintaining control.
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the parent, all these increases fall outside of the estate and are not subject to IHT. This is the case
even if the parent dies within seven years of gifting the shares.

If a parent is looking at gifting more than the current nil rate band (£325,000 per person), then the FIC
has a further advantage over a trust. This is because there will be no inheritance tax charge on entry
and the FIC will not be subject to potential 10 yearly charges, which would apply to a trust.

They can also be set up with different share classes. This allows the parents to retain the original
capital value of their investment in their estate but allowing any increases in value to go to the children
or grandchildren.

But I don’t want to give up control
One of the main benefits of using a company structure is retaining control. The parents, who set up
the company, can ensure that their shares have control of decision-making. This could give them
power to be able to vote through specific resolutions and also to appoint the Board of Directors.

The company could also restrict the transfer of shares, allowing them to ensure that the value of the
company remains within the family.

Certain powers can also be given to the directors, such as the flexibility to declare different dividends
at different times for different shareholders. This could give the family flexibility to benefit different
generations or even individuals when funds are most needed. There could also be powers for
directors to force the transfer of shares if certain rules are breached or someone makes a financial
claim on a family member’s shares, such as through divorce or bankruptcy.
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All of these provisions can make FICs a really useful bespoke planning tool for families.

Will the government change the rules?
Obviously, none of us know how tax rules will change over the years, but most of the tax benefits from
FICs are based on well-established rules rather than tax planning schemes. As with trusts, some
providers have tried to use the companies as parts of more complex schemes, and it is likely that
these may be challenged in the future.

Additionally, there may be changes to the taxation of income and dividends that could have an effect
on the tax due when taking out assets from the company. However, the general principle of allowing
an element of control while still giving assets away should hopefully be maintained.

Is a FIC right for my family?
As with most things, gifting assets out right to the recipient is far easier, cheaper and more
straightforward. However, this does come with a lack of control and future flexibility. FICs, although
usually slightly more complex than a trust, can be beneficial for family estate planning. This is
particularly the case where the amount being settled is above the current nil rate band.  For smaller
amounts a Discretionary Trust may be more suitable and easier to manage.

If you would like to discuss FICs or general tax planning in more detail please contact our David
Cornelius on (01752) 827076 or dcornelius@nash.co.uk.
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David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at Nash & Co, and has a
fantastic reputation throughout the area for his technical knowledge,
experience and client service. He can advise on many areas, including
Wills, Trusts, Estate Administration and LPA’s.
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COMMERCIAL PROPERTY

The decline of Debenhams - as
one door closes, another door
opens?

The headlines make for bleak reading. While five years ago there
were 467 department stores open in the UK, only 79 remain today.
Of the 388 which closed, 237 remain empty (with 52 units having
firm plans in place) with only 151 re-let.

These stores  - including BHS, House of Fraser, and Debenhams -
which were once the flagships of our high streets, all entered choppy
waters in recent years and their demise is marked by their large
premises which they have left behind. Put frankly, these premises in
their entirety do not meet the needs of most modern high street
retailers. At a time when most are paring back their bricks and
mortar presence in favour of a virtual one, there is little desire to take
a new lease of a colossal multi storey former department store.

Perhaps now is the time for change, with these sites finding a new
purpose and being part of a wider regeneration of the British high
street.

The former Debenhams building in Edinburgh is perhaps one of the
best examples of innovative repurposing of such a premises. At
massive expense, partly due to a generous helping of asbestos, half
of this building has been turned into a hotel. An art office will be
situated at the top of the premises, a bowling alley in the basement,
and some retail will also feature. Key though is that the retail offer is
being scaled back in favour of the leisure offer. Part of the reason

While five years ago
there were 467
department stores
open in the UK, only 79
remain today. Of the
388 which closed, 237
remain empty
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that this development is viable is due to it being situated in a desirable location – it is doubtful
whether all such department stores would have the same draw. Additionally, this is of course situated
in the capital of Scotland. A development on this scale is less likely to draw in the investors in smaller
towns – which is unfortunate as it is often the smaller towns which are suffering most from the
decline of the high street.

Potential Alternatives?
There are groups who through crowd funding are looking to purchase similar sites in smaller towns.
The aim of such groups is to redevelop and regenerate their towns and to ensure that these properties
do not remain vacant forever. It seems a cruel irony that to save retail there is a need to diversify away
from retail. To be viable, such developments are likely to require not only a residential element but a
hefty leisure element also. It is likely that retail will become ancillary to these other purposes.
It may even be the case that local authorities look to take on these buildings which are situated in their
key towns. However, as with anyone they not only need the vision and expertise to make the
development a success but the cash as well.

Conclusion
Of Debenhams’ 165 stores, 149 remain vacant (with 9 units having plans underway) and 16 have been
re-let. The future for such large retail operators seems bleak; however, there is an alternative as
discussed in this article. As the era of the department store comes to a close, perhaps a new era of
regeneration and flexible town planning is just beginning.

David Jones
Trainee Solicitor
Tel: 01752 827012
E: djones@nash.co.uk

David is a Trainee Solicitor within the commercial property team.  The
opportunity to join a growing team and to acquire the necessary
experience to progress his legal career is one that he jumped at. David
fits well with the firm’s ethos of providing exceptional client service at all
stages of a transaction.
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Applications are now being accepted for capital grants of up to £25,000 per site for
local businesses to invest in measures that help staff travel more sustainably to, from
and whilst at work through Plymouth City Council’s Productive Plymouth
Transforming Cities Fund Programme.

Since the scheme was launched in October 2021 28 businesses have received grants
enabling them to deliver measures including improved shower facilities, electric
vehicle charge points and pool bikes for staff to use either to commute or for trips
during the working day.

Bids aren’t limited to these areas and the Council is open to innovative proposals that
specifically reflect how the business operates. The maximum contribution from the
Council is 75 per cent of the scheme costs.

Successful applicants include University Hospital Plymouth NHS Trust, Nash & Co
Solicitors LLP, YMCA Plymouth, Plymouth Bike Hire, Rame Riders Bike and Scooter
Hire and Womble Bond Dickinson (UK) LLP.

Successful applicants will be supported by the Council’s Plymotion at Your Workplace
personalised travel planning team to help you get the maximum impact from the grant.

More details of the grant scheme, including application forms, along with details of the
schemes delivered by successful companies are available on the Plymouth City
Council Workplace Travel Grant page.

The closing date for applications for the 2021/22 programme is Tuesday 30 November
2021 and all schemes funded this year must be delivered by mid-March 2022.
www.plymouth.gov.uk/workplacetravelgrants
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COMMERCIAL

‘Make-do and mend’ - Right to
Repair to come into force

A scenario familiar to most of us - the washing machine starts
making an ominous clunking sound just days after its warranty has
expired. Unfortunately, all too often such appliances are not
repaired owing to difficulty of obtaining the required parts. The
result is that they are disposed of with a resulting environmental
impact.

The UK has now implemented a law which aims at changing this.
Spare parts and information for carrying out repairs for washing
machines, dishwashers, fridges and lighting must be available to
consumers and third-party suppliers. Consumers should be able to
obtain parts for simple and safe repairs themselves, while parts for
more difficult and complex repairs will be made available to
professional repairers.

What does this mean for UK Consumers?
Putting aside the obvious environmental benefits, this should be
considered a step in the right direction for consumers. Parts are to
be made available for between 7 and 10 year (depending on the part
and product) are the product has been discontinued which should
considerably increase the useable lifespan of appliances and help to
combat what is known as ‘planned obsolescence’ – whereby good
are unusable after a certain length of time due to there being no
method of repair, resulting in new goods being purchased and more
money for the manufacturers.
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Some 12% of global
trade passes through the
Suez Canal every year.
The disruption caused
was significant.



Does this go far enough?
The list of appliances is currently limited and does not include cookers, hobs, microwaves and tumble
dryers.  This also does not extend to mobile phones and laptops of which there is also a huge amount
of waste each year.

The Green Alliance has stated that this new law does not deal with the main problem with such goods
– namely the cost of repairs and spare parts themselves. The legislation still gives manufacturers
freedom of pricing over the spare parts, though an increased market for third party manufactured
compatible spare parts may provide a competitive price point. The Green Alliance would like VAT
removed on spare parts to help tackle the costs to consumers of these though there is no indication
of such a step being taken.

Provided that health and safety concerns of more home repairs don’t prove well-founded, it is possible
that the rules will in time be extended to a greater range of products and parts.
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Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.  He has a wide breadth
of knowledge and experience in contracts, commercial & partnership
agreements, property, company formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/

What does this mean for UK manufacturers?
For manufacturers of the affected products, they will have a period of 2 years in which they can start
to make parts available for the relevant products.

It is possible that the new law, and change in focus this is intended to bring, may also affect how
manufacturers do business with consumers looking not just at product specifications but a
manufacturer’s record providing assistance and spare parts. Those unable or unwilling to offer
meaningful aftersales consumer support may become less attractive to purchasers.
Price will no doubt remain very important, but instead of purely a race to the bottom disposable
approach in some areas there could become a stronger market for more durable products with a
premium support service for many years after purchase. Manufacturers will need to consider how
they want to market and price their products as this area evolves.

Conclusion
While ‘make do and mend’ seems reminiscent of a by-gone age, it is simultaneously current as more
people are become aware of the need to combat waste and reduce their carbon footprint.  This is a
modest development in this field but one that could increasingly have implications for
manufacturers and consumers alike.
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MARKETING

No such thing as bad publicity?

If I were to tell you that you could literally destroy a multimillion-pound
empire in just 10 seconds, you’d wonder how that was possible. If I say
the words “Gerald Ratner”, most of you will know exactly where I’m
coming from. His fall, and that of the Ratner empire was spectacular.
It’s still talked about now, 30 years later. So I’ve never quite understood
the saying “there’s no such thing as bad publicity.” Ask Gerald Ratner
for one.

For those of you who haven’t heard of Gerald Ratner, he was Chairman of
Ratners - the world’s biggest jewellery group. In 1991, you’d find a Ratners
store on most British high streets. He bought rival H Samuel, which was 3
times the size of Ratners. He controlled 50% of the UK jewellery market.
He went on to snap up Ernest Jones and Watches of Switzerland. An
expansion into the USA was equally successful.

Mr Ratner was just 41. He had a private jet, a helicopter, chauffer driven
Bentley, and a luxury home in Mayfair. But just 10 seconds of a speech at
an Institute of Directors event undid it all. In just 2 days, £500 million was
wiped off the value of shares in Ratners.

What did he say that was so bad? Asked how he was able to sell a
decanter for just £4.95, he replied that it was because it was “total crap.”.
Not content with that, he went on to boast that they sold a pair of earrings
for 99p, which was less than a prawn sandwich from M&S. He added that
the prawn sandwich would probably last longer than the earrings!

I’ve never quite
understood the saying
“there’s no such thing as
bad publicity.” Ask
Gerald Ratner what he
thinks!
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On the day, he spoke in front of 6,000 people. But when word of what he had said leaked, the media
was savage. The following day, the Daily Mirror lead with the headline “You 22-carat mugs.”. And
thereafter Mr Ratner’s fall from a very lofty position, was spectacular, to say the least.

Looking back now, he admits that “it was a dumb thing to say”. Britain was deep in a recession in
1991, and people were finding things really difficult. “People say I had contempt for my customers,
which I absolutely didn’t. It’s made out that I said that about all my jewellery, which I didn’t. In fact, in
that same speech, I said that we sell a lot of very high quality jewellery.”. But the damage had already
been done.

When the media got hold of the story, customers began demanding their money back. Sales plunged.
And even famous footballers such as Gazza, endorsing its products, couldn’t save him. He was
eventually fired from his own firm.

“I lost all my money. Every single penny, because the shares dropped to 2p each,” he said. “For that
one joke, I literally lost everything I had.”

He slipped into a deep depression. He lost his house, and nearly lost his wife and children too. It was
only when his wife threatened to kick him out that he really started to turn things around.

The good news for Mr Ratner is that he has bounced back. He started a health club in Henley, sold it
for £4 million and is now involved in an online jewellery business. He also has a lucrative career in
giving speeches. He talks about what happened to him, and actually says that he enjoys life now more
than he did when he was running Ratners.

“Someone asked me if I regret what I had said. I told them that’s the most stupid thing anyone has
ever asked me. Of course I do. But you can’t stay bitter and there’s always an upside.”
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I have to suggest, if you have time, watch this clip on youtube (click here). It’s great to see that he
has a sense of humour about what happened, despite everything he has been through.

But have a think about your own position. Can you really say that there’s no such thing as bad
publicity? Good relations with the media are vital. Having a Crisis Management plan in place is super
important, particularly for those companies who are perhaps  in the public eye a little more than
others.

It’s worth bearing in mind the damage that was done to Pret-A-Manger when a customer (Natasha
Ednan-Laperouse) died because of an allergic reaction to something that was in the sandwich. The
sandwich was badly labelled, and the customer was unaware of the danger to her of eating it. Then,
shortly after, it emerged that another customer (Celia Marsh) had died from the same thing.

Not that they compare to the death of customers, but further stories started to emerge about the
company. Their claims that all of their bread was freshly made was found to be a lie. It was imported
part baked and part frozen from France. Vegetarian customers have found meat based sausages in
their breakfast, left the chain reeling. In April of this year, the Advertising Standards Authority said that
Pret’s promise that it made “proper sandwiches avoiding … obscure chemicals, additives and
preservatives” and “good, natural food” were misleading because some of its foods contained E
numbers.

People deserted the sandwich chain in droves. “I’ll never go in another Pret as long as I live,” said one.
“They’ve badly let down me and the rest of their customers,” said another. The company didn’t seem
to have a crisis management plan in place. They were too slow to respond to anything. The nail in the
coffin, was a hand written note from the company Chief executive to the parents of one of the
customers who had died. It was sent a year after their daughter’s death, and coincidentally, just a
week before an inquest began.

Again, rather than accept responsibility, they seemed to point their finger at everyone else, including a
yoghurt manufacturer for contaminating one of the ingredients in the sandwich that killed Ms Marsh.

They took action far later than they should have done. And when further stories and allegations
emerged, they haven’t exactly covered themselves in glory. There’s a good chance that it won’t see the
end of the company completely, but there’s no doubt that they’ve been badly damaged. What it has
highlighted is that they didn’t really have any plan in place for how to deal with bad news. It’s also
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Dave Briggs
Marketing Manager
Tel: 01752 827011
E: dbriggs@nash.co.uk

Dave runs the Marketing team at Nash & Co Solicitors. He joined in 2017
and has helped to significantly increase the firm’s profile, web & social
media presence, events reputation and the firm’s Environmental,
Corporate and Social Responsibility plans.

taught them, and others that you can’t promote yourself as one thing, while all the time being some
thing else.

The company was recently sold by its British private equity owners to the owners of Krispy Kreme
doughnuts.

When trust in a brand is gone, it’s a near impossible task to get it back. For some, such as Ratners, it
spelled the end of the line. For Pret-A-Manger, it’s meant wholesale changes, huge uncertainty and a lot
of damage (both actual and potential).

While the line “There’s no such thing as bad publicity” exists and applies in some situations, it clearly
doesn’t apply to everything. To anyone reading this, , I’d strongly recommend you talk to a good PR
agency about crisis management plans. They’re like an insurance policy. We hope we don’t need them.
But you can sleep easier knowing you have one in place should the worst happen.
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Are you moving house?

We’re the only law firm in Devon and Cornwall with a mobile

phone app that helps speed up your property purchase or

sale and where you can sign  forms and paperwork

electronically.

Now a large number of our clients are using the mobile

phone app, we are able to complete on average 2 or 3

weeks quicker than we did before.

You can check the progress of the transaction 24 hours

a day, 365 days a year, and with a handy “To Do” list

built into the app, you know exactly where you are and

what’s coming up next.

And just as we don’t believe in hidden charges for

printing and photocopying, we don’t charge any extra

fees for using the app either!

If you are interested or want more information,

don’t hesitate to give our Residential Property

team  a call on 01752 664444

Then find out how our mobile phone app for conveyancing
clients can help you. We don’t charge you a penny for using it.

And it will help to really speed things along.

NASH BUSINESS
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EMPLOYMENT

Anti Social Media

A recent first instance Tribunal case has emphasized the
importance of consistency of treatment amongst staff, as well as
suggesting that a social media policy can be important when
seeking to regulate non work-related messages.

By way of background, the Claimant in the case of Rathod v Pendragon
Sabre Limited, Mr Rathod, worked as a salesman in Pendragon’s
Porsche dealership.  The atmosphere within the dealership was, to say
the least “laddish”, involving numerous crude and immature jokes
between the sales people: there were conversations which were
sexualized, and activities took place such as food fights and wrestling.
The Tribunal found that there were deliberate and aggressive
expressions of misogyny and hostility towards homosexuality and
racism in the workplace.

The Employment Tribunal Judge found that Managers participated in
some aspects of the culture in which Mr Rathod, a British Asian, found
himself when he joined the Respondent in 2018.  In his attempts to fit
in, the Employment Tribunal found that Mr Rathod had begun to mirror
the behaviour of his colleagues and, in some circumstances, made the
inappropriate jokes first in order to get to the joke before his
colleagues did.

Mr Rathod was repeatedly referred to as “Chapati and Poppadom” and
on one occasion a sales team member threw a banana on the floor in
the presence of Mr Rathod’s son, saying “I want to see how he reacts”.

Mr Rathod was
repeatedly referred to
as “Chapati and
Poppadom” and on one
occasion a sales team
member threw a
banana on the floor in
the presence of Mr
Rathod’s son, saying “I
want to see how he
reacts”.
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Following lockdown, Mr Rathod set up a new WhatsApp group entitled “Porsche Sutton Coldfield” and
introduced it with the post “Just thought I’d set up this group whilst COVID 19 is around”.  Whilst the
group included colleagues, including two sales managers, it did not include the wider workforce,
especially the female members of staff.

After three months of furlough, Mr Rathod returned to work and raised with his manager that he was
uncomfortable with some of the banter in the workplace: he was advised to speak to the team and tell
them how he felt.

In September 2020, whilst absent due to stress, anxiety and depression, Mr Rathod raised a grievance
that various colleagues had racially harassed him at work, including a specific allegation against a
colleague, referred only in the judgment as “O” or “Oliver”.

Following the grievance investigation, which upheld a number of Mr Rathod’s complaints and found
evidence of widespread inappropriate behaviour, disciplinary action was started against Oliver in respect
of racial harassment towards Mr Rathod.  Oliver swiftly resigned; however, Oliver defended his actions in
the workplace on the basis that he and Mr Rathod were friends and Mr Rathod behaved in the same
way.  Oliver provided a number of WhatsApp messages between he and Mr Rathod which, at best, could
be considered deeply inappropriate: crude sexual references, suggestions of fellatio, a reference to taking
drugs using the bodies of government ministers as a table, and a racist meme.

Crucially, however, Oliver did not suggest that these messages were offensive to him: he had referred to
them in the context of the type of relationship he had with Mr Rathod.

Having reviewed the messages and investigated with Mr Rathod, a disciplinary meeting was convened
with Mr Rathod on the grounds of racial harassment and sexual harassment towards Oliver.  Following
which the employer found it had “no alternative” but to summarily dismiss Mr Rathod.  As everyone
knows, there is always an alternative to dismissal.

The gravity of the communications were such that, within the workplace, any employer would likely have
considered dismissal, so why did the Employment Tribunal find the dismissal was unfair?

Firstly, given that Oliver had not at any stage said that he found the messages offensive, and did not give
evidence at the hearing, how could the employer determine that Mr Rathod’s behaviour amounted to
harassment?  How could they know that the messages violated Oliver’s dignity or created an intimidating
environment?  Oliver had not said this, nor had he suggested this; in fact, he had provided the messages
to show the good relationship that he and Mr Rathod had.
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Secondly, the employer had relied upon its dignity at work policy; however, this required some action by
an employee, for example a complaint, to activate; Oliver had not complained about Mr Rathod’s
behaviour, so how could the Tribunal determine that Oliver’s dignity had been impacted?

Thirdly, the messages were not public messages: they were private messages between active
participants in a private group.  Had the employer wished to regulate this behaviour outside of its normal
equality policies, it should have put in place an acceptable use policy for social media.

Finally, and to our minds, most importantly, the employer claimed a “zero tolerance” approach to the
behaviour exhibited in the messages sent by Mr Rathod; however, having found that this behaviour was
endemic in the workplace, it had not dismissed anyone else.  How could Mr Rathod’s behaviour be so
unacceptable as to amount to gross misconduct, when no action was required against others who had
engaged in similar behaviour?
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Our Comment

So what does this case tell us?  Firstly, always remember that you have a choice when determining a

disciplinary sanction: to suggest that there is no alternative smacks of  pre-determination of the

outcome; secondly, make sure that the wording of the allegations is legally correct: if you are referring to

harassment, does it meet the definition of harassment, or is it simply unacceptable behaviour; thirdly, if

an employer is seeking to moderate behaviour which is not directly linked to the workplace, ensure that

there is a policy in place setting out what the unacceptable behaviours are; finally, and most importantly,

remember that consistency in disciplinary decisions is key: if you treat individuals differently for the

same misconduct, you better have a very good reason as, otherwise, you are likely to be on the wrong

end of an unfair dismissal finding.

Rachel Collins
Associate Solicitor
Tel: 01752 827082
E: rcollins@nash.co.uk

Rachel is an Associate Solicitor in the Employment team. She acts for
employers, advising on a wide range of day to day HR issues and also
has extensive experience defending Employment Tribunal claims on
behalf of businesses, such as unfair dismissal claims, discrimination,
whistleblowing claims and TUPE.

https://www.nash.co.uk/business/employment
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EMPLOYMENT LAW
QUESTIONS & ANSWERS

For those of you who are not subscribed to Nash Knowledge, we
thought it would be useful to provide you with the answers for a a few of
the questions we’ve been asked recently. If you have any questions that
you want the answers to, please email marketing@nash.co.uk. We’ll
keep it entirely confidential.

Question 1. Do tips have to be fair?

Is it legally correct to calculate the tips
due to workers at the end of their shift,
and then direct them that the tips can
only be used to purchase the Company’s
products and that the purchases have to
be consumed on the premises, and on
the same day as the tips were earned?

This is an interesting question, and the answer is likely to evolve with new legislation which
has been proposed.

At the moment, however, there is no legal guidance on how tips should be distributed and
they are, instead, regulated by any contractual terms or agreements between the employer
and employee.  If there is no express agreement, then the distribution and use of tips would
likely be governed by what has happened in the past.

Whilst it might seem unfair that an employee can only purchase company products with their
tips, at the moment, there is nothing to stop an employer directing how tips should be used.
If we think of it as you buying a member of bar staff a drink, as a customer, you’d expect that
individual to buy themselves a refreshing drink with your shiny two-pound coin, rather than
popping to Primark to buy a scrunchy with it the next day; so it is not a new phenomenon
that tips are directed to be used in a specific way. Remember though, that the employer
should be taxing the tips as income, so a record should be kept.

mailto:marketing@nash.co.uk.


But things are changing: in the Queen’s Speech, back in October 2019, the government
proposed a bill to make it a legal requirement for all tips and service charges to be passed on
to staff and for the tips collected by employers to be distributed fairly and transparently.
Luckily, there will also be statutory guidance setting out the principles of the fair distribution
of tips, so hopefully the concept of “fairly” won’t be as subjective as it might otherwise have
been.  Whist it is now nearly two years since it was announced, the government has confirmed
its commitment to this policy, so watch this space.

Question 2. What happens after an apprenticeship?

I have a few apprentices who are coming to the end of their apprenticeship. Sadly, I do not
have a job for all of them. What are my options?

Apprentices should be employed on fixed-term contracts – they will be employed for x
number of years during which they will achieve an apprenticeship. When the apprenticeship is
achieved, the purpose of the contract comes to an end. Provided this was made clear to the
apprentice at the outset (ideally supported by documentation), if there are not enough
permanent jobs on completion of the apprenticeship, you can rely on ‘some other substantial
reason’ as a potentially fair reason to terminate the apprentice’s employment.

If the apprentice has over two years’ continuous employment, along with identifying a
potentially fair reason for dismissal (in this case, some other substantial reason), you must
also follow a fair procedure. Some practical steps we would suggest are as follows:

1. Invite the apprentice to a potential termination meeting – this should take place
before the expiry of the fixed-term contract. In the letter, set out the background to
the fixed-term contract, when it is due to expire and the reasons why. Include
details of all permanent vacancies and how to apply. Forewarn the apprentice that
in theabsence of them being successful with any alternative positions (if any exist),
their employment may be terminated. Remind the apprentice of the right to be
accompanied to the meeting by a workplace colleague or trade union
representative.
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2. Meet with the apprentice. Re-cap the circumstances leading to the expiry of
the contract and give the apprentice the opportunity to comment/make
suggestions to avoid the termination of their employment.

3. Following the meeting, write to the apprentice confirming any decision that
has been reached – this may be the termination of their employment (in which
case, they may be entitled to notice (check the terms of the contract) and any
accrued but untaken holiday) or the move to another role. If the
apprentice’s employment has been terminated, inform them of their right to
appeal.

4. If an appeal is made, hold an appeal meeting where the apprentice, again, has
the right to be accompanied.

If the apprentice has less than two years’ service, you can follow a similar process but do
not have to offer a right of appeal.

When selecting certain apprentices to remain, over others, be careful to rely on objective
criteria to avoid potential claims of discrimination. We hope this helps!

We’ll include some more questions and answers for you next time. Don’t forget, if you have a
question that you want answered, please email us at marketing@nash.co.uk
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FEATURE ARTICLE - ACRONYMS

Do you have any specific
legal questions that you

want answers to?

We often feature Questions of the Month in Nash Knowledge
(our Employment Law magazine). We take the best question

each month and provide a full answer.

Well for Nash Business, we’re happy to take questions on any
legal subject, and again, we’ll select a couple each time we
publish, and let you have full answers in the next edition.

Just email your question to marketing@nash.co.uk and we’ll
pick the best couple that we’ve been sent.

#AskNash #AskUsAQuestion

Maybe you’ve got a burning question that you want an
answer to and you don’t know where to go for

answers? Well now, you can Ask Nash!
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Join the Devon & Plymouth Chamber for free this autumn

Sign your business up for the Chamber’s fully funded trial membership and enjoy three months of
quality speakers, superb networking and exclusive events

The Devon & Plymouth Chamber is one of the South West’s fastest-growing business networks -
and you can be part of it for free this autumn, thanks to an exciting new offer.

Last year, dozens of new members signed up for the Chamber through a unique funded
introductory offer, which helped companies work through the worst of the Covid-19 pandemic.

Research shows that by being a member of the Chamber, your business is three times more
likely to survive. Now the Chamber doesn’t just want to help you survive, but wants to make you
thrive.

The Chamber team has been working very hard in the background to fully fund this three-month
trial which comes at completely no cost for new members.

The introductory membership allows businesses to be part of the Chamber network, with access
to events, support, international trade advice and excellent networking opportunities – at
absolutely no cost.

Now is the time to take advantage of all the benefits of being part of the Chamber, especially
with the return of an exclusive events programme filled with quality speakers, superb networking
and the best venues the region has to offer.

This membership provides you with the following, for three months:

● Access to a programme of superb events, with excellent speakers, first-class
networking and the region’s best venues

● Referral to wider business support through strategic partners
● Free international trade and export advice
● Access to Chamber social media platforms
● Use of digital Chamber logo for emails and website
● Personal account management by Membership Executive
● Own member area on DPCC website
● Receive quarterly Chamber Profile magazine
● Receive weekly Chamber Bytes newsletter
● Access to the Chamber's Small Business Toolkit
● Be part of the city, county and region's lobbying voice
● Participate in BCC quarterly economic survey (QES)
● Invitation to attend Chamber Connect

https://devonchamber.co.uk/introductory-membership-offer/
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Chamber chief executive Stuart Elford said: “The last 18 months have been incredibly
difficult for everyone and we have helped countless businesses survive this challenging
period.

“We want to again do something tangible that would help as many businesses as possible
succeed as we start to recover and grow again.

“We want businesses to be part of something bigger, so we as a region can emerge
stronger and thrive again.

“This is a fabulous chance to give your businesses access to the tools it needs to grow by
being part of the Chamber – it comes at no cost to you and there’s only a few weeks left
until the window to apply closes.

“This is part of a long-term plan to build a bigger and better Chamber for all. It's a chance to
be part of something bigger.”

The Chamber has a line-up of exciting events on the horizon in an innovative in-person and
hybrid format, which includes the popular City and County Conversations at great venues,
as well as a month of green events themed on the upcoming COP26 climate change
conference.

CLICK HERE to visit the Chamber website to find out more about how to apply for the
introductory membership.

https://devonchamber.co.uk/introductory-membership-offer/
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COMMERCIAL DISPUTE RESOLUTION

Protecting businesses during
Covid-19

Since March 2020, it has been a difficult time for all of us with the
arrival of the COVID-19 in our lives.

The upheaval that we have experienced has affected all aspects of
our lives. Businesses have also had a tough time, trying to cope with
severe disruptions while worrying about keeping safe. Closures and
loss of income became a regular feature of business life as everyone
did their part in fighting the Coronavirus crisis.

In response, legislation has been passed to go some way to
protecting businesses from closure and or costly court action.
However, many of the main protections introduced by the
Government are due to expire later this month. It is therefore
important to be aware of which protections your business may have
benefited from over the last 18 months and what changes in the law
may mean for you going forward.

The existing measures (March 2020 – September 2021)
The government, in order to support businesses and prevent them
from failing, announced a range of provisions as part of its Corporate
Insolvency and Governance Act 2020 (the Act), in January 2020. This
set out temporary insolvency measures aimed at minimising the
number of companies entering insolvency as a result of the
disruption caused by Covid-19.

Closures and loss of
income became a
regular feature of
business life as
everyone did their part
in fighting the
Coronavirus crisis.



These temporary measures apply between March 2020 and 30 September 2021 and are there coming
to an end shortly. But what does this mean for companies once they are no longer in place? Do you
have even more to worry about?

An important measure introduced by the Act, was a provision preventing creditors from serving
statutory demands on companies between the above dates. Statutory Demands are often the first
step in making a business insolvent. As for the winding up petitions themselves, creditors have largely
been prevented from petitioning for a Company’s debt between these dates. Currently, and until 30
September 2021, the court, when faced with a petition, determine whether or not the non-payment of
a company’s debts is as a result of Covid-19. If the court finds that is the case, then the winding up
petition will fail.

The new measures (October 2021 – March 2022)
Once the measures expire, the position will change. However, the good news is that important
protective measures  for businesses will remain in place for some time to come. Modified rules will
come into force between 1st October 2021 and 31st March 2022. These will work to limit winding up
petitions and include the following provisions.

First of all, petitions issued during this period can only be presented for debts over £10,000.
Companies will not face winding up applications for anything less than that.
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Secondly, the creditors will be required to first ask businesses for repayment proposals, who will have
21 days to respond.

Finally, if the debt is for commercial rent such as for business premises, it will have to be unrelated to
Covid-19. Commercial tenants still have an obligation to pay their rent where they can, but if they are
unable to pay rent because of Covid related difficulties, creditors will not be successful with their
petition application.

Companies will therefore be safe from evictions so long as the debt can be shown to have accrued as
a result of the impact of Covid-19. It is for the creditors to prove that the debt was or would be
accrued regardless of Covid. This adds a layer of protection and allows the company to come up with
a repayment plan without having to vacate their rented premises. The repayment plan will have to
include the proposed figures and specify to which period of rent due it relates, so that it can be
allocated appropriately.

The intention is to encourage the parties to negotiate and do everything possible to prevent one party
petitioning for a winding up order. Hopefully, with this additional breathing space, companies will be
able to engage with the creditors in a meaningful way to work towards reducing their debts and facing
bankruptcy.

What about commercial business lets?
Further, for business tenants, the Government has announced plans to come up with a rent arbitration
scheme.

The scheme is intended to apply in situations where commercial landlords and their tenants cannot
find agreement on managing rent arrears. It is not intended to apply to help tenants avoid payment; it
is very important to keep in mind that the new measures and legislation expect the tenants to pay
their rent where they can. So, if the company has the means to do so, it simply must.

However, if no agreement can be reached on deferring or writing off rent which has fallen due, the
new scheme will apply which will see the dispute referred to an arbitrator. The arbitrator’s decision will
be binding on both parties and, importantly, will be final. If either party is unhappy with the outcome,
they will not have the option of referring the matter to the courts. The intention is to cause the parties
to reach an agreement without putting themselves in the hands of the arbitrator. However, the
scheme is also designed to prevent protracted litigation and, in many cases, a lot of costs for already
struggling businesses. The tenants will have to pay their debt based on the terms set out in the
arbitrator’s decision.



The government will make further announcements once they finalise the arbitration scheme. In the
meantime, these are the things to take away from the latest changes:

● Until the end of March 2022, creditors will only be able to bring a winding up  petition for debt
above £10,000;

● Pay rent if you can. If not, negotiate a repayment plan, which will need to be seriously
considered by the creditors;

● Remember that the protections only apply to the Covid-19 related debt, accrued as a result of
closures/restrictions;

● Any other debt pre-dating March 2020 and post-dating 1st October 2021 can still lead to an
eviction;

● Watch this space for the arbitration scheme, which will provide a binding, final decision on
commercial debt matters.

Ceren Fox
Solicitor
Tel: 01752 827120
E: cfox@nash.co.uk

Ceren is a Solicitor in the Commercial Disputes Resolution team. She
advises on private and business disputes such as land disputes, breach
of contract, company and shareholders’ arrangements as well as debt
recovery.

https://nash.co.uk/business/commercial-dispute-resolution/
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