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Since 2014, flexible working has
been available to employees
with 26 weeks’ continuous
service. Further to discussions
about improving flexible
working rights, the consultation,
Making flexible working the
default, was published on 23
September 2021.

Within that consultation, the
government has considered
whether to introduce a right for
employees to work flexibly,
removing the ability for an
employer to turn down a
request. Why this was even
considered as an option, we do
not know! Fortunately, this is

Flexible working - a “day one” right for employees

The government published a consultation which deals with making flexible working the
default position to improve employees’ rights and encourage flexible working. But is it really
a fair balancing act or are companies going to be under further pressure?

not regarded as achievable,
considering the wide variety of
business models and individual
needs which need to be met.

The basic system, involving a
conversation between employer
and employee about how to
balance work requirements and
individual needs, will remain.
The government says they are
keen to encourage genuine two-
sided flexibility and in doing so,
five proposals were set out:

● Making the right to request
flexible working a "day one"
right.

● Making changes, if necessary,
to the eight business reasons
for refusing a request to work
flexibly.

● Requiring the employer to
suggest alternatives to the
arrangement suggested by
the employee.

● Changing the administrative
process underpinning the
right to request flexible
working.

● Raising awareness of the
existing right of employees to
request a temporary flexible
working arrangement.

Employees will not need to be
employed continuously for 26
weeks before making a flexible
working request, they could
make a request from day one.
However, if employers turn
down any requests, they will be
obliged to explain why more
quickly than the current three



months’ maximum limit as well
as suggest an alternative working
arrangement. Having to do this
from day one of employment
may lead to issues because an
employer would have employed
that employee for a specific
purpose, and this could be
toppled by a change in working
arrangements almost
immediately.

It appears the business grounds
on which employers can reject a
request to work flexibly under the
existing regulations will remain
the same or similar, as it has
been said that there is no need
for a fundamental change to this
list of reasons. Just as well really!
If the employer had no right to
reject a flexible working request,
it would have no rights at all to
control when and where an
employee worked.

As well as this, the government
wants to explore whether
allowing employees to make
more than one statutory request
each year would make the
framework more responsive to
changes in an individual's
circumstances and introduce
more dynamism into the process.
The consequence of this for a
business is that there will be
some staff who will abuse it;
some staff will make as many
requests as they like until they
get the decision they are looking

for. This will make it harder for
businesses to manage those
employees.

Say there is a breakdown in
relationship as a result, the
employer dismisses that
employee and then that employee
brings an employment tribunal
claim – the claim form will likely
say, “unfairly dismissed for
exercising my right to make a
flexible working request”, and then
the cycle goes on. A lot of money
is then spent on defending that
claim, all because an idea to give
employees more rights was only
portrayed as a positive one and
the negative impact it can have on
those managing employees was
ignored.

Whilst it could improve the
culture, and colleagues may feel
happier and more empowered
and it could lead to more
productivity, it could equally make
some staff less productive. Some
staff will even abuse it.

There are benefits (and some
consequences) for the employees
but there are more risks and
downfalls for businesses. The
change is being portrayed as only
a positive one, but it could have a
wider negative impact than
anticipated by some. The impact
could have a domino effect, and it
could end up costing businesses a
lot of money whether directly or
indirectly - and whilst it might work
for some, it will not work for all.

The consultation closes on 1
December 2021. If you want to
have your say, responses can be
submitted online or by email
to labourmarketparticipation@beis.
gov.uk.
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The Tribunal found that the
required working hours and
days were a provision which
due to women having primary
caring responsibilities for
children, put women at a
particular disadvantage.

The next question is whether
the Claimant was put at a
disadvantage. The Tribunal
considered that it did, as
working until 6pm and five days
per week would have made it
difficult for her to pick up the
child from nursery, coupled with
a long commute to work (2
hours per day) and the added
cost of nursery care.
Given that a claim of indirect
sex discrimination was made
out, it then turned to the
Tribunal to examine whether
Manors had a defence – by
showing the provision to be a
proportionate means of
achieving a legitimate aim.

Let’s take a look at the decision
and, ultimately, what went
wrong for Manors, resulting in
what was a very expensive day
in court.

Facts
Ms A Thompson was employed
by Manors as a Sales Manager.
Manors is a small independent
estate agent.

Sales Managers at Manors
were required to work full-time,
9am – 6pm, Monday to Friday.

On her return from maternity
leave, Ms Thompson requested
to work flexibly (working four
days per week and finishing an

hour earlier each day) which
was rejected.

Ms Thompson brought a
number of claims relating to the
rejection of her flexible working
request and subsequent
grievance, but for the purposes
of this article, we will
concentrate on her indirect sex
discrimination claim (the only
claim which was successful).

Indirect sex discrimination
The first question in an indirect
sex discrimination is whether
there is a provision applied to
both sexes, but which puts one
sex at a particular
disadvantage.

A lesson in the need to be flexible

The recent case of Ms A Thompson v Scrancrown Ltd, trading as Manors (Case No:
2205199/2019) has hit the headlines for the amount of compensation awarded – an eye
watering £184,961.32.



You may remember that there are
eight statutory reasons for
rejecting a flexible working
request. In this case, Manors
relied on the following:

● Planned structural changes.
This wasn’t well explained by
Manors, either during the
flexible working process or at
the Tribunal, but the Tribunal
took this to mean uncertainties
around the UK leaving the EU in
October and November 2019
and the depressing effect it was
likely to have on foreign buyers
of London property and,
therefore, Manors considered
that redundancies may be
needed. Given this hadn’t been
properly articulated, the Tribunal
gave little weight to this reason,
and commented that Manors
could have offered a change in
hours/days for a temporary
period to see how the market
reacted.

● Ability to meet customer
demand. The Tribunal
considered that this could be a
relevant factor but depended on
whether the back fill from the
rest of the team was reliable.
We explore this further in the
point below.

● Cost of the proposal, inability
to reorganise work among
existing staff and inability to
recruit additional staff. Manors
argued that having to pay
commission to the Claimant
and a negotiator covering for
her on her day off would add
30% to the wage cost; however,
did not appear to have factored
in the reduction to the
Claimant’s salary and
commission if the flexible
working request was granted.
Manors argued that there was a
vanishingly small chance of
recruiting a sales manager 1
day a week; however, the

Tribunal found that there was
already a negotiator employed
who had been interim Sales
Manager during the Claimant’s
maternity leave and who
appeared happy to cover for
the one day. The Tribunal also
accepted the Claimant’s
evidence that the team worked
together well and was small
enough to know and keep
abreast of all potential
customers and sales and
therefore that the impact of the
Claimant’s absence would be
minimal.

Taken altogether, the Tribunal
held that whilst they could
understand Manor’s caution
about changing the make-up of a
team that worked, in a time of
commercial uncertainty, they did
not agree that this was sufficient
to convincingly outweighed the
discriminatory impact on her.

Compensation
Ms Thompson had resigned due
to the rejection of her flexible
working request. Ms Thompson
was a high earner, so a large
chunk of the compensation
related to loss of income, with a
£13,500 award for injury to
feelings.



What can we take away from
this case?
There is the tendency when
rejecting flexible working
requests to rely on as many of
the eight business reasons as
possible. This is fine, provided
you can legitimately do so.
Manors, in this case, appear to
have merely paid lip service to
the reasons for rejection, rather
than looking at the reality on the
ground or carefully considering
their reasons – employers should
always ask themselves, ‘do my
reasons for relying on this
business reason stand up to
scrutiny?’.

The law continues to assume
that women have primarily caring
responsibilities for children, so
flexible working requests always
need to be considered against
this backdrop. Employers also
shouldn’t readily dismiss flexible
working trials – if there is doubt
over whether a business can
accommodate the changes,
agreeing to the change for a
temporary period can help
resolve that doubt either way and
make them look more reasonable
in the eyes of a Tribunal –
ultimately helping an employer
defend a subsequent
Employment Tribunal claim.

Welcome to Sharmaine
Nethercott, a Solicitor who has
joined our Employment team.

Sharmaine has experience in
dealing with both contentious
and non-contentious
employment work. She acts for
employers in providing
employment and HR advice, as
well as drafting key documents,
such as policies and contracts.
Sharmaine also acts for
employers in defending
Employment Tribunal Claims.

Have you read our last
edition of Nash Business?

This is our quarterly general business
focus,  and it’s available from our
website.  If you want to receive Nash
Business automatically, just fill in the
form on this web page.

https://nash.co.uk/our-team/sharmaine-nethercott/
https://nash.co.uk/our-team/sharmaine-nethercott/
https://nash.co.uk/business/employment-law-team/
https://nash.co.uk/about/business-publications/nash-business-newsletter/
https://nash.co.uk/about/business-publications/nash-business-newsletter/
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So, what did the Court of Appeal
find?  Many of you, we are sure,
will be hoping that the Court of
Appeal set out a clear line
saying “a policy of not recruiting
people who engage in
“homosexual behaviour”
(whatever that might be) is very
very naughty and you mustn’t
do it”.  They didn’t; however,
they still got to the right answer.

The Court of Appeal did find
that the agency’s policy
amounted to direct
discrimination; however, for
Charities, there is a get out of
jail card for direct discrimination
which employers don’t get: they
can seek to show that the
discrimination is in pursuance
of their charitable objective and
that it is a proportionate means
of achieving a legitimate aim.

The answer to the first question
can be found in the recent case
brought on behalf of
Cornerstone (North East)
Adoption and Fostering
Services Limited.

Cornerstone was an
independent fostering agency
which operated according to
evangelical principles and had a
policy which required foster
carers to refrain from
homosexual behaviour and
would only recruit foster carers
who were prepared to abide by
this policy.

Initially, the Charity Commission
accepted that this did not
amount to discrimination on the
grounds that the services were
restricted because of the
purpose of the organization and
/ or to avoid causing offence on
the grounds of religion or belief.
This was in 2011, some 8 years
after the anti-discrimination
legislation came into force.

In 2019, Ofsted took a different
view and found that the policy
was discriminatory, and it
should be changed.  The agency
applied for judicial review which,
ultimately, is how we found
ourselves in the Court of
Appeal.

Fostering change

Discriminating against an individual because of their sexual orientation has been prohibited
since 2003, so why is it we still find cases arising nearly 20 years later where charities seek
to defend their right not to recruit people who engage in homosexual behaviour?  What is
homosexual behaviour anyway?  Answers on a postcard.



So, is a policy prohibiting
homosexual behaviour if working
with an evangelical Christian
charity a proportionate means of
achieving a legitimate aim?  Not
in this case, but the door hasn’t
been fully closed on the
possibility in the future.

When considering proportionality,
you need to balance the severity
of the measure's effect on the
rights of the persons to whom it
applied, against the importance
of the objective.

In deciding that this test was not
met, the judges firstly said that
courts should be slow to accept
that a prohibition on fostering
agencies from discriminating
against homosexuals was a
disproportionate limitation on the
agency’s right to manifest their
religion and, secondly, if a
religious organisation provides
services to the public, they will
need to provide very good
reasons to justify this
discrimination against protected
groups.  In this case, the agency
had failed to provide credible
evidence that, without the
discriminatory policy, there would
be a seriously detrimental impact
on carers and children.  Instead,
the agency just made general
assertions.

This is another case where the
right not to be discriminated
against has collided with the right
to hold a religion or belief;
however, the Court of Appeal has
once again accepted the need to
protect those who are
discriminated against by others
due to the manifestation of a
belief.

In our view, this is another step in
the right direction: having
legislation which carves out the
ability for a charitable

organisation to discriminate
against others if it is in pursuance
of its charitable cause makes
sense when considering
organisations which are there to
support specific groups, such as
Women’s Aid; however, using this
exemption to discriminate
against people simply because
your belief says that they are
“wrong” simply is not acceptable.

Do you have any
specific employment law
questions that you want

answers to?
In future editions of Nash Knowledge, we’ll take at least

one question that we’ve been sent, and we’ll publish a full
answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!  We’re

happy to keep it anonymous if you prefer!

Just email us your question to marketing@nash.co.uk by
the 20th of each month, and we’ll pick the best one that

we’ve been sent. The answer will be in the following
month’s edition!

#AskNash #AskUsAQuestion
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Interesting cases on the horizon

Flisher v Kent County Council
- awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel
- awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Lee v Ashers Baking Co Ltd and others
- awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions
- awaiting hearing date for EAT
Whether it was correct to find that a doctor was not discriminated against on the grounds of
religion or belief when he was suspended and dismissed for refusing to address transgender
patients by their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University)
- waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime
- waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s
practical joke in the workplace.



Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

Compulsory Vaccinations
From 11 November 2021 there will be a legal requirement for care home staff in England to be fully
vaccinated against Covid-19, unless they have a medical exemption

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.



National Minimum Wage from 1st April

Workers aged 23 or over (the National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20:£6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

Family Rights

From 5 April 2021, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will all increase to
£151.97 (and from 6 April 2021, Maternity Allowance will increase to the same
amount).

Taxation: Scotland
In Scotland, for the tax year 2021/22:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,097
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,098 to £12,726
Scottish Intermediate Tax Rate of 21% on earnings from £12,727 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2021/22:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2021-March 31st 2022)

Sick Pay

From 6 April 2021, the rate for Statutory Sick Pay will increase to
£96.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £120 per week.

The upper earnings limit for primary class 1 contributions is £967 per week.

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £900 to £9,100 (Less serious cases)

Middle Band of £9,100 to £27,400  (cases that do not merit an award in the upper band)

Upper Band of £27,400 to £45,600 (The most serious cases), with the most exceptional cases capable
of exceeding £45,000)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £544

Limit on amount of unfair dismissal compensatory award: £89,493

Maximum guaranteed payment per day: £30


