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Background
The symptoms of menopause
can be physical (for example,
hot flushes, heavy periods and
headaches) and psychological
(for example, memory loss,
confusion and depression). The
symptoms vary in severity but
can have a substantial impact
on a person's day-to-day
activities to the extent that it
can amount to a disability in
some cases.

The effect of an impairment is
“long-term” if it has lasted for at
least 12 months, it is likely to
last for at least 12 months, or it
is likely to last for the rest of the
life of the person affected.

Menopause as a disability

A person will have a disability for the purposes of the Equality Act 2010 if they have a
physical or mental impairment, which has a substantial (more than trivial) and long-term
adverse effect on their ability to carry out normal day-to-day activities.

Rooney v Leicester City Council
Having initially presented a
claim through her solicitors
where she expressly stated that
she was not bringing a disability
discrimination claim, as her
menopause did not amount to a
disability, Ms Rooney then
issued her own claim, acting in
person, the following day
claiming, amongst other
matters, disability
discrimination.

Ms Rooney explained that the
impacts of her menopause had
been affecting her since 2017, a
year before her resignation, and
included insomnia (causing
fatigue and tiredness), light-
headedness, confusion, stress,

depression, anxiety,
palpitations, memory loss,
migraines, and hot flushes.
These had had a negative
impact on her life to the extent
that she had struggled
physically and mentally to cope.
Her GP had prescribed hormone
replacement therapy and she
was under the care of a
consultant at a specialist
menopause clinic.

On a brief overview of these
symptoms, it would be hard to
say that they had a trivial
impact on her ability to carry out
day to day activities; however,
that is exactly what the
Employment Judge found when
striking out her disability claim
at a preliminary hearing.
The Employment Judge didn’t
reject Ms Rooney’s evidence
regarding her symptoms, but
did not provide detailed reasons
as to why, in light of this, he had
determined that she was not a
disabled person.



EAT decision
The EAT held that the
Employment Tribunal erred in law
in finding that Ms Rooney was
not a disabled person, in striking
out her discrimination claims
without adequately analysing
them, and in giving insufficient
reasons for its decision.
When a court makes a decision, it
is fundamental that the recipients
of the decision understand why
the decision was made and the
Employment Tribunal had failed
to provide its rationale in this
case, so the case was sent back
to a new Employment Tribunal to
look at the issue of disability
again.

Comment
In our view, given the raft of
symptoms shown, it is likely that
Ms Rooney will satisfy the
definition of disability within the
meaning of the Equality Act
2020.  Whilst the menopause is
a natural part of a woman’s life,
employers should not
underestimate the difficulties
faced by menopausal women
and the symptoms that arise
from it.

The recommendations of the
Women and Equalities
Committee's inquiry into
menopause in the workplace are
awaited. These are expected to
include whether further
legislation is required to
adequately protect menopausal
women from discrimination at
work.

The number of employment
tribunal decisions relating to

menopause discrimination is
increasing. Being supportive to
any individuals affected by
menopause and putting in
measures to mitigate the impact
of their symptoms will not only
reduce the likelihood of claims,
but also underlines the
commitment of an employer to
their staff and will likely
engender loyalty from those
affected and is something we
would strongly recommend.



A Quick Recap of the Rule
Changes
Whilst this article doesn’t go
over everything, a quick recap of
the rules coming into force
doesn’t hurt. From 11
November 2021, it will be a
requirement for people working
in CQC registered care homes in
England to be vaccinated
against Covid-19. This applies
to everyone who goes inside a
care home to either carry out
their job or volunteer. It does
not apply to visitors, residents,
or those with a medical
exemption. It will be up to the
person registered with the CQC
as a manager or service
provider to ensure that everyone
entering the care home is either
vaccinated or exempt.   As for
what is considered a medical
exemption, there is no
comprehensive list, but
examples of exemptions given
by the Government include

Avid readers of Nash
Knowledge will already know
that there was article in
September’s edition explaining
what these rule changes would
be. Don’t worry, this article
doesn’t go over it again;
however, it does cover the
process to ascertain a medical
exemption for readers that don’t
have any involvement with CQC
care homes, it might be worth
flicking to a different article at
this point.

Before going on to explain how
to apply for a medical
exemption, please be aware

that for individuals who haven’t
left enough time to get their
medical exemption before the
rule changes, there is an option
for them to self-certify that they
are medically exempt if they
work or volunteer in a care
home. In order to self-certify, an
individual will need to download
the medical exemption self-
certification form from the .gov
website and provide it when
attending the care home. The
ability to self-certify will only last
until 24 December 2021 though,
so individuals with a medical
exemption should familiarise
themselves with the process
below anyway.

Evidence of vaccine exemption in care homes

Social distancing and shielding might be coming to an end in the UK but for individuals that
work in the care industry, Covid-19 is far from a thing in the past. Rule changes that come
into force from 11 November 2021 mean that people who work or volunteer in a care home
regulated by the Care Quality Commission (CQC), will need to be fully vaccinated and able to
demonstrate their Covid-19 vaccination status.



people receiving end of life care,
learning disabilities or a
combination of conditions, severe
allergies and those that had an
adverse reaction to the first jab.
This article was written by
employment lawyers though and
not medical professionals, so, if a
person thinks they might be at risk
and could be exempt from
vaccination, they should speak
with their clinician who can advise.

How to Get an Exemption
Everyone can apply for proof that
they have a medical exemption
from the requirement to be
vaccinated. The proof will be
required when entering the care
home on their first visit.

Firstly, the employee/volunteer
should phone the NHS Covid Pass
service on 119 and ask for a
medical exemption application
form. The call handler will ask
some questions including their
name, date of birth, NHS number

(if they can remember it) and the
name of their GP. Once they have
completed this, they will get an
application form by post. The
employee/volunteer should not go
to their GP to get the application
form. If they do, they will be sent
on their way and told to call the
NHS Covid pass service.

Once the individual has completed
their form, they should go to their
GP (or relevant clinician) to return
it. The application will be reviewed
and approved by their doctor or
specialist, who may decide to
speak with them if necessary.

The individual will receive the
results of their application by post
in two to three weeks. Assuming
that the exemption is approved,
they will be able to use the NHS
Covid Pass which can be
accessed digitally (through the
NHS app or website) or
downloaded as a PDF. The paper
version of the pass is not

available currently but should be
soon. The fact that the person
has got an exemption will not
show up on their Covid pass, only
that they are approved.

If the application is denied,
unfortunately, there is no right of
appeal. The clinical decision is
final.

Exemptions to the Exemptions
Finally, pregnant women have the
option to use their MAT B1
certificates to show their Covid
status instead of applying for an
exemption. The women’s MAT
B1 exemption will automatically
expire 16 weeks after childbirth
though; however, this does allow
the new mother the time to
become fully vaccinated if they
wish.

In our view, the government
rolled out rules and then, as has
been their habit over the past 18
months, dripped guidance and
processes for following those
rules in the following months.
When dealing with people’s
employment, this is deeply
unsatisfactory; however, we hope
that the exemption process is
sufficiently streamlined to
prevent there being a mass of
confusion come Christmas Day.



This is, of course, great news
for employees who have
benefited from the inflation
busting pay increases.  But
when the government
announces a payrise for the
2,000,000 lowest paid
individuals in society, it fails to
take into account the knock-on
effects to other employees in
the business.

For example, if a Supervisor this
year has been paid £9.50 per
hour and their team members
were paid £8.72 per hour, when
the increase comes in April
2022, the Supervisor will,
understandably, want a
commensurate pay rise to
reflect that their team now
earns the same as they do.  So,
we increase the Supervisor’s
hourly rate to £10.20, but their
manager was previously
earning £10.00 an hour so they
want a pay rise too.  You can
see how the chain of pay rises
can keep going right the way
through an organisation.

When the minimum wage was
introduced in 1999, following
the Minimum Wage Act 1998, it
had, and retains, an honourable
purpose: to prevent the powers
of capitalism pushing wages
down for those in the lowest
paid roles to unfair levels.

As a sprightly teenage
bartender in Reading in 1999, at
what is now a sadly defunct
pub, the writer was generously
paid significantly more than the
minimum wage: £4.00 per hour,
rather than the minimum of
£3.00 for 18-21 year olds, or
3.60 for those 22 and older.
However, recollections of only a
couple of years earlier of many
hours working in a newsagent,

being paid the princely sum of
£1.70 an hour, increased the
gratitude felt even further.
Since then, with the exception
of a strangely generous
moment by Cameron /
Osbourne, the minimum wage
has increased following the Low
Pay Commission’s
recommendations, which is
intended to prevent politicians
politicizing the nation’s pay rate.

The issue is that, if inflation was
applied to the 1999 figure, the
minimum wage in 2020 would
have been £6.38 per hour,
rather than the £8.72 which was
in force.

Minimum Wage Increase

The Government has accepted the Low Pay Commission’s 2021 report in full.  This means that, from
April 2022, the minimum wage for those over the age of 23 will increase to £9.50 per hour.



So, rather than having to fund a
9% payrise for the lowest paid
staff members, a business could
find itself funding significant
payrises across the organisation.
Now, how do they fund this?  By
putting up their prices of course!

At a time when inflation is
making its long-awaited, but
dreaded, return, this extra
upward pressure on wages and
prices could have the effect of
wiping out the living standard
gains that the minimum wage
legislation sought to achieve in
the first place which could be an
own goal for everyone
concerned.

Do you have any
specific employment law questions

that you want answers to?

In future editions of Nash Knowledge, we’ll take at least one question that we’ve
been sent, and we’ll publish a full answer and explanation.

So, now’s your chance to ask that employment law question that you’ve always
wanted an answer for!  We’re happy to keep it anonymous if you prefer!

Just email us your question to marketing@nash.co.uk by the 20th of each month,
and we’ll pick the best one that we’ve been sent. The answer will be in the

following month’s edition!

#AskNash #AskUsAQuestion

mailto:marketing@nash.co.uk
mailto:marketing@nash.co.uk


Interesting cases on the horizon

Flisher v Kent County Council
- awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel
- awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Lee v Ashers Baking Co Ltd and others
- awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions
- awaiting hearing date for EAT
Whether it was correct to find that a doctor was not discriminated against on the grounds of
religion or belief when he was suspended and dismissed for refusing to address transgender
patients by their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University)
- waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime
- waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s
practical joke in the workplace.



Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

Compulsory Vaccinations
From 11 November 2021 there will be a legal requirement for care home staff in England to be fully
vaccinated against Covid-19, unless they have a medical exemption

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.



National Minimum Wage from 1st April

Workers aged 23 or over (the National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20:£6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

Family Rights

From 5 April 2021, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will increased to
£151.97 (and from 6 April 2021, Maternity Allowance increased to the same
amount).

Taxation: Scotland
In Scotland, for the tax year 2021/22:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,097
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,098 to £12,726
Scottish Intermediate Tax Rate of 21% on earnings from £12,727 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2021/22:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2021-March 31st 2022)

Sick Pay

From 6 April 2021, the rate for Statutory Sick Pay will increase to
£96.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £120 per week.

The upper earnings limit for primary class 1 contributions is £967 per week.

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £900 to £9,100 (Less serious cases)

Middle Band of £9,100 to £27,400  (cases that do not merit an award in the upper band)

Upper Band of £27,400 to £45,600 (The most serious cases), with the most exceptional cases capable
of exceeding £45,000)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £544

Limit on amount of unfair dismissal compensatory award: £89,493

Maximum guaranteed payment per day: £30


