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Background – The Phoenix Academy Trust v
Mr Kilroy

On 28 July 2018, Mr Kilroy, a teacher, was
summarily dismissed by his employer, The
Phoenix Academy Trust (‘Trust’). That same day,
the Trust received a letter from Mr Kilroy
resigning from his position and claiming
constructive dismissal. Since the decision to
dismiss was communicated first, Mr Kilroy’s
employment was treated as being terminated
by reason of dismissal.

Despite intending to resign regardless, Mr Kilroy
invoked the Trusts’ contractual appeal
procedure against his dismissal, however,
stated that he did not intend to return to his
employment if his appeal was successful.

Following an appeal hearing, Mr Kilroy was
informed that the decision was made to uphold
his appeal and he would be reinstated from 28
July 2018 (the date of his original termination

date). Unsurprisingly, Mr Kilroy refused to
return to work and submitted a further letter of
resignation.

Mr Kilroy subsequently lodged a claim of
constructive unfair dismissal with the
Employment Tribunal (‘ET’) arguing that the
Trust had breached the implied term of trust
and confidence when they dismissed him and
for the period up to his resignation after his
appeal.

Employment Tribunal
The Trust, within its defence, contended that Mr
Kilroy had affirmed his contract by invoking the
appeal procedure and therefore, he was unable
to rely on his dismissal as an alleged breach of
trust and confidence. The ET dismissed this
argument by holding that Mr Kilroy’s
confirmation to the Trust that, regardless of the
appeal outcome, he did not intend to return to
work evidenced that he did not affirm the
contract. Mr Kilroy’s claim for constructive
unfair dismissal was upheld.
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The impact of appeals in constructive dismissal claims

Where an employee invokes a company’s contractual appeal process against their dismissal, this can be
used to infer that the employee has elected to treat their contract as continuing and therefore affirm any
breaches prior to the appeal, as confirmed by the Employment Appeal Tribunal.
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The Trust appealed this decision to the
Employment Appeal Tribunal (‘EAT’).

Employment Appeal Tribunal
The EAT upheld the Trusts’ appeal. In particular,
the EAT followed precedent case law (that the
earlier Tribunal had ignored) that confirms that
by invoking the appeal process, Mr Kilroy had
treated the contractual relationship between
himself and the Trust as continuing to exist and
therefore was unable to rely on this as a
breach.

Notwithstanding this, the EAT did confirm that
during the appeal process, the employer and
employee remain bound by implied terms of
trust and confidence, and therefore, employees
would be able to rely on any acts during this
time as part of a series amounting to a
repudiation of trust and confidence. In light of
this, the EAT reverted the case back to the ET
for reconsideration on whether the Trust’s acts
during this time resulted in a breach of the
implied terms of trust and confidence. The ET is
yet to hear this case.

Our View
This case proves interesting for circumstances
where an employee, who has appealed against a
dismissal and has clearly stated that they will not be
returning to work regardless of the outcome of the
appeal, will have been treated as affirming the
contract between themselves and the employer.
However, it also confirms that, despite there being
a dismissal, the Tribunals will still consider the acts
of the parties during the appeal process when
determining claims for constructive dismissal and
therefore it is paramount that employer’s conduct
themselves reasonably and fairly otherwise, this
could give rise and/or weight to a claim for
constructive dismissal.

NASH BUSINESS
The most recent edition of Nash Business was
published in June and the next one will be going out
in September. You can read June’s edition and
subscribe to receive it automatically here:

https://www.nash.co.uk/nash-business-
newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.



What is Equal Pay
Equal Pay, essentially, is an entitlement for
those of opposite sexes to be paid the same for
work of equal value.  An individual does not
have to show that more workers of the
opposite sex earn more than they do; they
simply need to show that one person does –
this allows Claimants to use highly paid outliers
in a department as comparators for Equal Pay
claims and then leap frog up the pay scales.

In order to defend a claim, the employer needs
to demonstrate that there is a material factor
justifying the difference and that the material
factor is not the difference in sex.

Walker v Co-Operative Group
Some welcome clarity has been received in the
case of Walker v Co-Operative Group which has
confirmed that the material factor must cause
the difference in pay, but the employer does

not have to demonstrate that the material
factor is justified as long as it caused the
difference and is not tainted by sex.

At the time relevant to this case, Co-Op was in a
state of crisis.  In 2014, Co-op put members of
its executive team into tiers: the Claimant, the
Strategy Director, the Chief External Affairs
Officer and Group General Counsel were placed
in to the Tier 4 salary band, which ranged from
£350,000-£550,000.

The Claimant, a female, was placed at £400,000
(later increasing to £425,000), whereas the Chief
External Affairs Officer was placed at £550,000.

The Claimant was dismissed and brought an
Equal Pay claim.  The Co-Op sought to explain
the difference in pay on the basis that the Chief
External Affairs Officer’s salary had been set
taking into account what was described as his
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Some more flexibility around equal pay

Equal Pay claims are enough to make any sensible employer shudder.  Just a couple of years ago, who
would have thought that the BBC should consider that the presentation of a show which pretty much no-
one had heard of, Newswatch, should be considered of equal value to the presentation of the classic, but
somewhat patronizing, Points of View?



‘deep experience that will ensure that we develop
and sustain the internal and external relationships
that are vital to our future success’, whereas the
Claimant was new to the Executive team.

In late 2014, a study of the roles and tiers was
carried out which ranked the Claimant’s role as
higher value than that of the Chief External
Affairs Officer.  The study was presented to Co-
Op in 2015.

So, we have an independent study ranking the
Claimant’s work as more valuable than that of
her male colleagues in 2015 so, from that point,
surely she was entitled to the same pay as them
under the Equality Act?

No, said the Court of Appeal.  The Court of
Appeal has held that, in 2014, at the time the
pay differential arose, there was a material
factor explaining the pay differences: the
comparators roles were more vital, it was
crucial for stability that they stayed, they had
greater experience and market forces dictated
that some others were paid more.  That, over
time, this factor had dissipated and was no
longer justified, did not prevent it from being
the non-sex explanation needed to defend an
Equal Pay claim.

Our View
This is a useful case in terms of enabling
employers to show that the original reason was
non-sex related and to rely on this, even if that
original reason no longer applied.  A note of
caution, however, had there been a pay review
since 2015, after the material factors no longer
applied, Co-Op may no longer have been able to
rely on them.

If a pay review had been carried out after the
material factor ceased to apply, and the
disparity remained, the court will need to
determine whether the new decision was
tainted by sex discrimination thereby displacing
the previous legitimate rationale.

It is worth considering, therefore, when carrying
out pay reviews, making a note of the rationale
for any pay rises or failure to offer pay rises so
that the non-sex related reason can be clearly
presented to a Judge if necessary.
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Sometimes the law is a bit too weird!

ISS had a Contract for the cleaning and maintaining of buildings in the City of Ghent ( in Belgium). The
buildings were divided into 3 categories. Category 1 was museums and historical buildings, Category 2 was
libraries and community centres and Category 3 was administrative buildings.

G was employed by ISS and at the relevant time
was employed as the Project Manager
overseeing buildings in all three categories.  She
was employed full time.

In the way of these things, ISS’ Contract came up
for renewal.  They lost all 3 Contracts.  Contract 1
& 3 were awarded to company A and Contract 2
was awarded to company B.

The legal question
After quite a lot of legal wrangling, again quite
common in TUPE cases, the Belgium Court asked
the European Court of Justice (ECJ) this question:

Where there is a simultaneous transfer of various
parts of an undertaking to multiple transferees,

what should happen to a worker whose work had
gone to more than one new Contractor?

1.Should the worker be transferred to the
Contractor who acquired the part of the contract
in which the worker was principally employed ie
where they did most of their work;

2.Should the worker transfer to both new
Contractors (both companies A and B) so they
would work part-time for one and part-time for
the other; or

3.Given the fragmentation of the contract that
ISS had, was there in fact no transfer at all for the
purposes of TUPE?
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The Decision
The ECJ decided in their wisdom that G should
transfer to both A and B, pro rata to the time G
spent on each of the contracts that A and B had
secured.

The Implications
UK case law currently does not favour the
division of Employment Contracts between
multiple transferees. In simple terms our law
states that the employee should transfer to the
transferee which takes on the greater part of
the activities carried out pre-transfer, unless
there is too much fragmentation of the contract
when TUPE does not apply at all

Our View
We cannot see that there are really many
winners out of this decision. It creates a load of
uncertainty that is likely to take years of
litigation to clear, this is never good for
business.

For example, cleaning companies, the subject of
this particular case, are frequently in
competition with each other.  They could end
up with senior people working in their
businesses who are also employed at the same
time by direct competitors. How’s that going to
work?

As a European case, this does not directly apply
to service provision changes, as these aren’t
expressly covered by European law, so we think
it is likely that, in cases where a service is
divided amongst two or more contractors, the
UK courts will continue to decide that the
employees transfer with the majority of the
service, rather than magically becoming part
time employees for various employers.
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Unfortunately, having carried out his evaluation
(including feedback form the Claimant’s team),
the ‘right team’ didn’t include the Claimant and
after failed off the record discussions, the
Claimant was dismissed by the Chief Executive
with no procedure. Unsurprisingly, the
Employment Tribunal held that the Claimant’s
dismissal was unfair. Accordingly, they then
turned to remedy.

The Claimants sought re-instatement (a return
to the same role he held when he was
dismissed) or re-engagement (a return to a
different role with the respondent).

The Tribunal decided to re-engage the Claimant
to the role of Commercial Director, China PGA
European Tour. This was despite Mandarin
being an essential requirement of the role as, in
the Tribunal’s view, the Claimant was willing to
learn Mandarin and was proficient in
languages. Furthermore, despite the fact that
the Claimant had covertly recording several
meetings, the Tribunal did not consider that the
trust and confidence issues were so significant
as to render re-engagement impracticable.

The Respondent appealed on the basis that the
Tribunal had subsisted its own view, rather than
applying the legal test which is that it is the
employer’s view as to re-engagement/re-

A reminder to the EAT not to substitute its view, for that of a rational
employer - Kelly v PGA European Tour EAT

The Claimant in this case was employed by the Respondent from 1989. By 2015, he held the position
‘Group Marketing Director’. In August 2015, a new Chief Executive took up his post with the authority to
‘evaluate the senior team and make any necessary changes to ensure that he had the right team in place
to deliver the commercial success of his strategic vision’.
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instatement (tested by the Tribunal as to its
genuineness and rational foundation) that
matters. The EAT held that the Respondent had
a rational basis for believing that the trust and
confidence in the Claimant’s capability had
been damaged and that the essential
requirement to speak Mandarin was genuinely
and cogently determined and, as such, re-
engagement was not practicable. The appeal
therefore succeeded. In short, the Tribunal had
overstepped the mark and had failed to give
weight to the employer’s commercial
judgement.

Our view
This case is a welcome decision for employers
and a reminder that employers should always
be prepared to justify their decisions and having
sound rationale, backed up by applicable
evidence, can help resist unfavourable
outcomes in legal claims. We always say to
clients ‘make a note of your reasoning’,
particularly with short service dismissals or, for
example, why you haven’t considered bumping
in a redundancy situation – the note doesn’t
need to be shared with the employee
concerned, but it will serve as
contemporaneous justification for a decision
which you can produce later if ever challenged.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - awaiting decision from Supreme Court
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

Harpur Trust v Brazel – awaiting Supreme Court hearing

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage” to
a gay customer?

Conisbee v Crossley Farms Ltd & others - awaiting EAT hearing

Royal Mencap Society v Tomlinson-Blake – awaiting decision from Supreme Court
How sleep ins should be calculated for NMW purposes

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion or
belief when he was suspended and dismissed for refusing to address transgender patients by their
chosen pronoun
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Important legislation changes ahead

2020?

Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants
will be paid to the workers in full.

Covid
Will it be necessary to enact Emergency volunteering leave to allow employees and workers unpaid
leave to volunteer in the health and social care sectors to help with covid?

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

2021?
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium, sized
and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations) will
have to set up internal reporting channels that would allow people to report within the organisation
itself. Implementation of this Directive will depend on the terms on which the UK leaves the EU following
Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents, which
could be interesting.



< 12 >

RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


