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Employment contract still enforceable despite
breach of immigration rules
The Court of Appeal has held that an employee can successfully
bring a claim in the Employment Tribunal even when an employee’s
leave to remain has expired and as a result, they are working
illegally.

Where there is no publicity there is no justice
Court of Appeal restates the importance of open justice.

Well, that was unexpected
Every now and then a case emerges which sets the cat amongst
the pigeons and, last month, one really did jump out and set a
cheetah amongst the wildebeest.

Fine tuning pension auto-enrolment: penalties for
non-compliance
Ignoring The Pensions Regualtor (TPR) has cost an unamed
employer £350,000.
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Background – the case of Okedina v Chikale
[2019] EWCA Civ 1393

Ms Chikale (Ms C), a Malawian national, was
employed by Mrs Okedina (Mrs O), also a Malawian
national, to look after her family. In July 2013, Mrs
O relocated to the UK and brought Ms C with her
so that Ms C could continue working for her.

As part of the relocation, Mrs O obtained a six-
month domestic worker visa for Ms C, which
expired in November 2013. Mrs O retained Ms C’s
passport at all times during Ms C’s stay and
following the expiry of Ms C’s visa, Mrs O applied
for a visa extension however, both the application
and appeal were rejected. Despite this, Ms C,
unaware that her visa had expired and therefore
did not have the right to remain or work in the UK,
continued to work for Mrs O seven days a week for
pay significantly lower than the national minimum
wage.

When Ms C asked for a pay rise, to reflect the hours
that she worked, Ms C was summarily dismissed.

Subsequently, Ms C issued proceedings in the
Employment Tribunal for claims which arose out of
her contract of employment (such as wrongful
dismissal, unlawful deduction from wages and
unpaid holiday pay) and a statutory claim for race
discrimination.

At final hearing, Ms C succeeded in all of her
contractual claims.

The defence of illegality

During the course of proceedings, Mrs O raised
the defence of illegality.

By way of background information, there are two
types of illegality:

- Statutory illegality, where it is provided by
statute that the making of a contract is
prohibited or that the contract will be
deemed unenforceable; and

- Common law illegality, where the
formation, purpose or performance of a
contract involves conduct that is illegal or
contrary to public policy.

Mrs O raised that, following the expiry of Ms C’s
visa in November 2013, the contract of
employment between the parties was illegal or, in
the alternative, illegally performed because Ms C
did not have the right to remain or work in the UK
and as such, any claim which arose out of Ms C’s
contract of employment should be rejected.
At first instance, the Tribunal rejected Mrs O’s
argument that both statutory and common law
illegality applied. In particular, the Tribunal found

Employment contract still enforceable despite breach of immigration rules

The Court of Appeal has held that an employee can successfully bring a claim in the Employment Tribunal
even when an employee’s leave to remain has expired and as a result, they are working illegally.



that Ms C did not knowingly work illegally since
she had not been aware that her leave to
remain in the UK had expired, rather, Ms C had
been misled by her employer. As such the
Tribunal found that Ms C’s contract was
enforceable.

Mrs O appealed to the Employment Appeal
Tribunal, who upheld the earlier Tribunal’s
decision. Mrs O then appealed to the Court of
Appeal on the grounds that immigration laws
(specifically, section 15 and 21 of the
Immigration, Asylum and Nationality Act 2006)
precluded an employee from pursuing
contractual claims where those claims arose at
a time when the employee’s leave to remain
had expired.

The Court of Appeal decision

Mrs O’s appeal was unanimously dismissed by
the Court of Appeal.

With regards to statutory illegality, the Court of
Appeal considered whether section 15 and 21
of the Immigration, Asylum and Nationality Act
2006 expressly prohibits an employer entering
into an employment contract with an individual
who does not have the right to work in the UK.
The Court of Appeal found it does not.

The Court of Appeal also held that it was not
Parliament’s intention, when drafting section 15
and 21, to prevent someone from enforcing
their contract of employment just because they
did not have permission to work in the UK since
for example, as is the case in this instance, the
employee was not aware that she did not have
the right to work in the UK and therefore, the
law could not be construed in a way which has
the effect of depriving an employee from all
contractual remedies.

In relation to common law illegality, the Court of
Appeal agreed with the Employment Tribunal
and found that, as Ms C had not been aware
that her leave to remain in the UK had expired
or that she did not have the right to work,
common law illegality could not apply since Ms
C lacked knowledge that her conduct was illegal
or contrary to public policy.
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Our View

On the facts, this is an unusual case since Ms C
was unaware that she had no leave to remain or
work in the UK. Whilst this may occur in
instances of trafficking or a failure to understand
immigration rules, in most cases, individuals will
be aware that they have overstayed their leave to
remain or that they did not have that leave in the
first place.

Where it is the case that employees are aware of
the illegality of their circumstances, an
Employment Tribunal is likely to have far less
sympathy with the Claimant and would be far
more likely to prevent them from relying on their
illegal contract of employment to bring
proceedings in the Employment Tribunal.

Nonetheless, employers should remain aware of
the penalties that may be imposed on them
where they employ individuals who are working
illegally (£20,000 penalty fine for each illegal
worker). As such, it important to ensure that all
right to work checks are carried out prior to
employing an individual and repeated when
necessary (i.e. where it is known that an
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Employment Tribunals are able to order that their
Judgment is not made public if the Tribunal believes
that this is necessary to protect any person’s human
rights.  This is known as a Rule 50 order.

When considering whether to make such an order, the
Tribunal must consider the principle of open justice –
that is that justice must be “seen to be done”.

Mr L brought claims of direct and indirect discrimination
arising from disability, harassment and victimisation
against his employers, Q Ltd. He successfully applied for
various orders, most notably that the hearing should be
held in private, the names of those involved should be
anonymised, and that the judgment should not be
published on the Register. All of these were granted.

Q Ltd were successful on appeal: the Employment
Appeal Tribunal set aside the order that the judgment
should not be entered onto the Register. It further
directed that “some of the initials used in
anonymisation will be changed and passages in the
judgment of the Employment Tribunal redacted to the
extent reasonably necessary to preserve the anonymity
of the parties and witnesses.”

Not content with this result, Mr L turned to the Court of
Appeal, but was unsuccessful. Mr L argued that Rule
50(3) referred to a non-exhaustive list of orders which
meant that Rule 50 as a whole should be construed so
as to allow the Employment Tribunal to keep its
judgment secret to protect his Article 8 rights to a
private and family life. Mr L also argued that, in any
event, the two disabilities he had relied upon to advance
his case should be referred to only as Conditions A and
B, and that the judgments be further redacted to

remove descriptions of the direct effect of those
conditions on him and of an incident of which he spoke
of disturbing matters said to be related to his
disabilities.

In the Court of Appeal’s view, it was “wholly unjustifiable
to have judgments censored in this way”, describing it
as “the thin end of an enormous wedge, not confined to
cases in employment tribunals nor to claims for
disability discrimination.” It also made the point that the
prospect of someone reading the judgment and
deciphering the anonymisation to work out who the
case was about was extremely remote. Further, Q Ltd’s
witnesses must surely be allowed to see the tribunal
judgment as a matter of elementary justice.

The takeaway point from this case is the message it
sends about open justice. When set against an
individual’s desire to keep personal details private, an
Employment Tribunal must be able to explain the
balancing exercise it has undertaken and their reasons
for the making of an order. Having said this, it is hard to
imagine the circumstances (if there was ever to be a
case) in which it would be right for an Employment
Tribunal acting under Rule 50 to withhold publication of
a judgement altogether.

As such, all parties to litigation should be very aware of
the fact that, in the vast majority of cases, the full
Judgment will be published on the internet for all and
sundry to see.  If you’re bored, you might wish to take a
look at https://www.gov.uk/employment-tribunal-
decisions , where you can see all Judgments since
February 2017 – you never know what you might come
across!

Where there is no publicity there is no justice
Court of Appeal restates the importance of open justice.



In the case of Harpur Trust v Brazel [2019] EWCA Civ
1402 the Court of Appeal considered whether the
holiday entitlement of part-year workers on
permanent contracts should be prorated to that of
full-year workers to reflect the fact that they do not
work throughout the year.

The logical answer to this is “yes, of course it should”;
however, life is never that simple.

By way of background, Mrs Brazel is a visiting music
teacher employed under a permanent contract on a
zero hours basis, being paid only for the amount of
work she actually does.

Mrs Brazel, being a teacher, only works during school
term time and, therefore, for significant parts of the
year does no work for the school at all.

Like many employers, the school had calculated Mrs
Brazel’s holiday entitlement in accordance with what
was, until very recently, ACAS guidance that holiday
should accrue at the rate of 12.07% of the hours
actually worked.

The Working Time Regulations do not, however,
contain this pro-rating principle and, as such, Mrs
Brazel took the matter all the way to the Court of
Appeal claiming that, despite only working around 32
weeks per year, she should receive the full 5.6 weeks’
holiday entitlement under the Working Time
Regulations.

Logically, a pro-rating approach is fair, but we have to
remind ourselves that the protection afforded that

they must not to be treated less favourably that their
full time counter-parts does not operate in reverse:
there is no right for a full time worker to be treated
as favourably as a part time worker.

The Court of Appeal found that, whilst it may
produce odd results, individuals who are employed
all year, but only work for part of the year, are
entitled to a full 5.6 week holiday allowance.  This
could, of course, result in some very strange
situations: what about the person who only works 12
weeks a year, earning £1,000 a week?  Under this
rationale, they would then receive a further 5.6
weeks’ holiday at £1,000 a week!

The Court of Appeal acknowledged that there may be
situations where this could arise; however, the
Working Time Regulations have been drafted in such
a way as to require this.

Where next then?  The Harper Trust has confirmed
that they will be appealing to the Supreme Court, so
a different interpretation could still arise or,
alternatively, Government could intervene to try and
resolve the issue by amending the Regulations.  We
are conscious, however, that the Government has
more pressing things on its mind at the moment.

For the time being, however, those who have
individuals who only carry out occasional work
during the year would be well-advised to put in place
occasional worker contracts, where there is no on-
going relationship between assignments, to prevent
the accrual of holiday when an individual is not
actually doing any work.

Well, that was unexpected

Every now and then a case emerges which sets the cat amongst the pigeons and, last month, one really did
jump out and set a cheetah amongst the wildebeest.
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The London-based business, which has 5,000
employees, failed to properly enrol a number
of its staff into the company pension scheme
and made incorrect contributions for others….
and then failed to heed a penalty notice
issued by TPR.

Following TPR’s intervention, the company has
re-enrolled some 40 staff and paid more than
£100,000 in backdated contributions – plus
the hefty fine.

TPR director of automatic enrolment Darren
Ryder says: “This size of fine is rare as the vast
majority of employers now consider auto en-
rolment to be an everyday part of running
their business and helping workers to save.
However, this case is a stark warning that fail-
ing to address problems early can lead to
hefty fines which could be avoided.

“We do not want to fine businesses, we want
them to meet their legal duties and we are
here to help them do this.”

With more than 200,000 employers having
now met their re-enrolment responsibilities
and tens of thousands of small employers
(those with fewer than 50 staff) approaching
the third anniversary of their staging date, TPR
reports that its relationship supervision teams
are mostly finding high standards and well-
run schemes however fines worth £68.6m
were issued for failure to comply with pension
duties in 2018 fiscal year – a record in the five
years in which the watchdog has been issuing
penalties.

Ryder adds: “This case also demonstrates it’s
vital to carry out both ongoing duties and re-
enrolment correctly. We will take action to en-
sure that not only are staff put into a pension
but they continue to receive the correct contri-
butions on an ongoing basis, and that those
who opt out are re-enrolled correctly and giv-
en their right to start saving.”

Fine tuning pension auto-enrolment: penalties for non-compliance
Ignoring The Pensions Regualtor (TPR) has cost an unamed employer £350,000.
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Interesting cases and legislation on the horizon

awaiting ET hearing

Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by

the claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by the Court of Appeal in October 2019

Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination

purposes?

due to be heard by the Court of Appeal in October 2019

Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose

legal advice privilege due to iniquity.

due to be heard by the Court of Appeal in November 2019

Whether the complainant’s complaint to HR that he was being defamed by false rumours was made in the reasonable belief

that it was ‘in the public interest’.

due to be heard by the Supreme Court in Feb 2020

How should sleep in shifts be treated for NMW purposes.

awaiting Supreme Court hearing

7,000 equal value claims company jobs in retail stores with work in distribution depots.
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Important legislation changes ahead

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the
workers in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents
of children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will
depend on the terms on which the UK leaves the EU following Brexit. See the article in last month’s edition for further
information.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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