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Welcome to October’s Nash Knowledge!

How are you finding things? There’s a lot of confusion
and uncertainty circulating, which is probably making
your lives as employers and HR advisers, a lot harder!

That’s what we are here for - if there is anything that
you need help with, please don’t hesitate to get in
touch. For those of you who didn’t see it last week, we
have issued a couple of briefing notes regarding the
Chancellor’s Job Support Scheme. Find them here:
Briefing Note and Briefing Note Update.
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Firstly, as we touched on in the front page, the
chancellor recently announced the new Job
Support Scheme. Please see our two updates for
more on that (links on the front page).

Secondly, as you will have no doubt heard and
seen (on memes alone), the government has
shifted its stance on home/office working. ‘To
help contain the virus, office workers who can
work effectively from home should do so over the
winter’. Note the word effectively.

Face coverings are now mandatory in more
sectors – including staff in hospitality, retail and
taxis. Businesses must remind people to wear
face coverings where mandated. There are also
stricter rules to make premises COVID secure –
with employers facing fines of up to £10,000 for

repeated breaches. Detailed, industry specific
guidance can be found here:
https://www.gov.uk/guidance/working-safely-
during-coronavirus-covid-19.

If found not to be wearing appropriate face
coverings, staff, as individuals, are also liable to a
£200 fine. Staff who are already exempt from face
covering obligations, for example because of an
underlying health condition, continue to be
exempt.

Finally, employers must not knowingly require or
encourage someone who is required to self-
isolate to come to work. Any employer that does
so faces a fine starting at £1,000. To assist with
this, employees are now legally obligated to tell
their employers that they are self-isolating and the
dates they are required to self-isolate for.

A brief update on all things COVID-19

It wouldn’t be a newsletter of 2020 without a brief overview of the latest coronavirus
changes that affect employers.

 https://www.gov.uk/guidance/working-safely-during-coronavirus-covid-19.
 https://www.gov.uk/guidance/working-safely-during-coronavirus-covid-19.
 https://www.gov.uk/guidance/working-safely-during-coronavirus-covid-19.
 https://www.gov.uk/guidance/working-safely-during-coronavirus-covid-19.


The first is a general risk assessment that all
employers must carry out if they employ women
of childbearing age, when matters such as
working conditions and processes, including the
presence of any hazards, which could present a
risk to expectant mothers or their child are
considered.

The second is a specific risk assessment which
takes place when an employer is notified that their
employee is pregnant.  For this second risk
assessment, the employer needs to carry out an
individual risk assessment for that employee and
then seek to eliminate the risk or, if that cannot be
done, alter working hours and conditions.  Where
neither of these would be successful in removing
the risk, the employer needs to offer the pregnant
employee alternative work.

All seems perfectly reasonable, the issue arises,
however, when an employer has sought to
eliminate the risk, considered altering working
conditions and hours and considered alternative
work, but none of these approaches will remove
the risk to the pregnant member of staff.  What

then?  At this stage, the employer must suspend
the employee on full pay.
These “last resort” suspensions are, thankfully,
very rare; however, the now ever-present spectre
of COVID-19 has complicated matters.  At the
outset of the pandemic, when there was no
information available, there was a great deal of
concern for pregnant employees and the potential
impact on pregnant women and their child.  Many
employers were left in a situation whereby the
employee could not work from home, but they
could not eliminate the perceived risk of COVID in
the workplace and, as such, the employees were
often suspended on full pay.  As with so many
limbs of this unusual period, greater clarity has
emerged since all this kicked off in March.

The NHS guidance says that there is no evidence
that pregnant women are more likely to get
seriously ill from coronavirus and there is no
evidence that coronavirus causes miscarriage or
affects how a baby develops in pregnancy.  Good
news from a health and safety risk assessment
perspective?  You would think, but caution,
understandably, still abounds.
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COVID-19 risk assessments and pregnant employees

As all of our readers will know, there are two stages to risk assessments that an employer
must carry out in respect of employees who are, or may become, pregnant.



< 4 >

Pregnant women are still, as a precaution, classed
as clinically vulnerable which means they could be
at higher risk of severe illness from coronavirus.
This is a little odd given the NHS’ statement that
there is no evidence of this, but, for employers,
this status needs to be taken into account when
carrying out a risk assessment.  The government’s
guidance says those who are clinically vulnerable
can go outside as much as they like, go to the pub
and supermarkets as long as they take the same
sensible precautions as everyone else.

For pregnant employees, we would recommend
ensuring, as part of a risk assessment where an
employee cannot work from home, that the 2-
meter rule is stringently enforced and there is easy
access to handwashing and sterilisation facilities.

Where a pregnant employee also suffers from a
serious heart disease they are classed as clinically
extremely vulnerable and, therefore, the potential
risk that COVID presents to them is greater.
Whilst no longer required to shield, these
employees continue to need enhanced protection,
so employers, where home working is not
possible, should consider offering the safest on-

site roles, ensuring 2 meters distancing, enhance their
desk spacing and arrange for all equipment the
employee uses to be cleaned properly before the
employee starts their work.

We have all grown very tired of the phrase
“unprecedented times”, which appears to now be the
go-to excuse for everything from mobile phone
networks not working to contactless card machines
not recognising bank cards in pubs, but it is an
appropriate phrase in the realms of risk assessments.
Tribunals are likely to have a great deal of sympathy
for pregnant employees who do not receive the right
amount of support from their employer, even if the risk
is just a perception.

All employers should be thinking now about what
measures they can put in place.  When an employee
informs you of their pregnancy, remember to write
down the risk assessment and mitigation steps and
discuss it with your employee – a note of your
discussion will do wonders if ever needed from an
evidential standpoint.

NASH BUSINESS
The most recent edition of Nash Business was published
in September and the next one will be going out in
December. You can read September’s edition and
subscribe to receive it automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.



BACKGROUND
The employee was a civil servant employed by
HMRC.  She was arrested by the police and, in
accordance with her contract of employment, she
disclosed the arrest to her employer.  She was
suspended on full pay pending disciplinary
proceedings for possible gross misconduct.

The main focus of the claim was the employee’s
concern regarding the processing of her personal
data, including criminal offence data, and the way
in which the ongoing disciplinary proceedings had
been handled.

THE EMPLOYEE’S CLAIMS
The court dismissed all but one of the employee’s
claims that HMRC had breached its data
protection obligations.

The court’s decision regarding each aspect of the
claim was: -

● The police were the data controller and HMRC
was the data processor

Court decision: HMRC was the data controller.
HMRC had processed the data in instituting
disciplinary proceedings, suspending the
employee, handling her grievances and
responding to her ICO complaint.   It had
therefore clearly processed the data on its own
behalf as the suspension and disciplinary were
matters for HMRC and not the police.

● HMRC breached the GDPR principles of data
processing as they had no lawful basis for
processing the employee’s personal data for the
purposes of suspending the employee or
instituting disciplinary proceedings.
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Processing personal data in disciplinary proceedings

Employers process employees’ personal data in many ways, one of which may be during
disciplinary procedures.   The case of Hopkins v Commissioners for her Majesty's Revenue and
Customs [2020] EWHC 2355 (QB) is a useful reminder of the importance of clear privacy
policies and ensuring you have a legal basis for processing data in this way.



Court decision: HMRC could lawfully investigate
conduct that was alleged to have taken place
outside the workplace.  Further, the processing
was necessary for the performance of the
employee’s employment contract. As such, they
had a lawful basis for processing the data.

● HMRC breached the GDPR principles of data
processing in the various ways that it shared the
employee’s personal data (ie. within HMRC with
HR and the press office).

Court decision: Processing personal data for the
purposes of the disciplinary investigation was
not unlawful.

The nature of the offences for which the employ-
ee was arrested were such that there was a
clear business reason to brief HMRC’s press of-
fice to ensure that HMRC would be ready to re-
spond if the allegations became public.

● HMRC failed to securely process the employee’s
personal data when it sent a letter to her
notifying her of HMRC’s investigation

Court decision: There was no basis to claim
that the use of Recorded Delivery to send the
letter failed to provide an appropriate level of
security in breach of GDPR.

HMRC’s disciplinary procedure stated that it
had to send the employee a letter notifying her
of the matters it was investigating.  Sending the
letter by Recorded Delivery did not result in any
accidental loss or inadvertent disclosure of the
employee’s personal data.

● Some data processing information had not been
provided by HMRC in response to various re-
quests by the employee

Court decision: Information does not need to
be provided where a data subject already has
the information.
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N.B. Data processing information is different to
personal data: Date processing information is
information about the data controller’s data
processing activities. Where an employee
makes a subject access request all personal
data requested must be provided, whether or
not the employee already has it.

● A letter to HMRC from the employee requesting
the employee’s suspension and disciplinary
investigation to be “halted” invoked rights under
GDPR which had not been complied with by
HMRC

Court decision: The letter was neither a GDPR
notice of objection nor a GDPR request to
restrict processing as the employee had not
stated that she was making requests under
GDPR.  Nevertheless, HMRC was processing
the employee’s personal data for the purposes
of a disciplinary investigation on a GDPR legal
basis which was not relevant for the purposes
of a GDPR objection request.

● HMRC had failed to respond to a Subject Access
Request in the required time period

Court decision: This claim was upheld.

POINTS TO NOTE

1.  It pays off to have in place good employee
privacy notices, policies and processes, and
identifying the proper lawful basis for data
processing.

HMRC had provided information detailing how
it would process employee personal data in its
Staff Privacy Notice, which was widely
available on the staff intranet, and had been
provided to the employee along with copies of
HMRC’s conduct and disciplinary policies.

This case therefore serves as a reminder to
organisations to ensure that their data
protection compliance house is in order.

2.  Consider your data processing obligations
when using data for internal disciplinary proce-
dures.

The decision emphasises the importance of
good staff privacy notices and policies,
identifying a lawful basis for processing and
maintaining records of processing activities.

An employer is likely to be regarded as a data
controller where it uses data to make discipli-
nary decisions such as suspending an employ-
ee and instituting disciplinary proceedings.
Organisations should therefore be mindful of
their obligations as data controllers when using
personal data in this way.
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The importance of having a clear disciplinary invite letter

In 2016, K, a teacher of 20 years, was the subject of a police investigation for concerns that an
IP address, for which he was associated with, had downloaded indecent images of children.
During a police raid at K’s home, the police seized a computer that was found to have the
suspected material on. K was not the only person living at this address at the time and denied
responsibility for the images.

During this time, K met with the headteacher of the
school (‘L’) and explained that a police investigation
was taking place. K was suspended from his duties.

K was later charged by the police for having
indecent photographs of a child in his possession;
however, upon review, the decision was made not
to prosecute K.

The school asked the police for information about
the case against K and was provided with a report
titled ‘Summary of Evidence’. This report was
heavily redacted and therefore had limited
information on. Despite this, the school initiated

disciplinary proceedings against K and invited K to
a disciplinary hearing to hear the allegation that K
had been ‘involved in a police investigation into
illegal material of indecent child images on a
computer found within your [K’s] home’.

At the hearing, K admitted to having the computer,
which was found to have contained indecent
images, however, reiterated that he denied
responsibility for the images. In the outcome letter,
it was found that there was insufficient evidence to
conclude that K was responsible for downloading
the images; however, it was decided that K should
still be dismissed because the school risked
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‘serious reputational damage’ if they continued to
employ K ‘if in the future […] it was shown that [K]
had committed an offence involving indecent
images of children’.

Employment Tribunal
K brought proceedings in the Employment
Tribunal for unfair dismissal. K’s claim was
rejected.

K subsequently issued an appeal to the
Employment Appeal Tribunal arguing that the
school was not able to dismiss him for
reputational damage as this ground was not listed
as a ground in his disciplinary invite letter.

Employment Appeal Tribunal
The EAT upheld K’s appeal and found that K’s
dismissal was unfair. In particular,  that K was
correct that the letter inviting him to a disciplinary
hearing did not give notice that reputational
damage was a potential ground of dismissal.
Therefore, K was not given the notice to prepare or
provide a response to this ground at the
disciplinary hearing.

The EAT also considered whether K could have
been fairly dismissed for reputational damage
even if this was included within the invite to
disciplinary letter. The EAT held he could not have
because:

- there was not enough evidence support-
ing that K was responsible for the down-
loading of images;

- there was no press interest in K’s case;

- the decision had been made to not prose-
cute K; and

- there was no indication that K may be
prosecuted in the future.

OUR COMMENT

This case highlights two main lessons:

● Firstly, it is important when drafting a disci-
plinary invite letters to be clear on the
grounds that the disciplinary proceedings
are brought under (e.g. misconduct, some
other substantial reason etc) so that the em-
ployee has the opportunity to prepare and
fully respond to these grounds; and

● Secondly, when it comes to dismissing an
employee for reputational damage, the em-
ployer should not solely rely on police inves-
tigations being carried out as reputational
damage – the employer must consider the
real risk of damage to the reputation taking
into account factors including whether there
has been a prosecution/the likelihood of a
prosecution and whether the information is
available to those who use its services (such
as whether it has been released to the
press).
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - awaiting decision from Supreme Court
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Conisbee v Crossley Farms Ltd & others - awaiting EAT hearing
Whether vegetarianism is a belief qualifying for protection under the Equality Act 2010’

Royal Mencap Society v Tomlinson-Blake – awaiting decision from Supreme Court
How sleep ins should be calculated for NMW purposes

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun
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Important legislation changes ahead

2020?
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Covid
Will it be necessary to enact Emergency volunteering leave to allow employees and workers unpaid
leave to volunteer in the health and social care sectors to help with covid?

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

2021?
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium,
sized and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


