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Injury to feelings: How much?

A look at the Employment Appeal Tribunal’s decision in the
case of Komeng v Creative Support

Massaging a claim

In the matter of Raj v Capita Business Services Limited &
Ward, the claimant alleged that his manager would
massage his shoulders against his wishes.

Vegetarianism: The fine line between opinion and
philosophical belief

Examining the Employment Tribunal’s decision in
Conisbee v Crossley Farms

Leaving things until the last minute - a good idea?

Appeal documents were sent on time but were delivered
late due to technology issues. Should they still be allowed?

I hope this finds you well.

This month, we cover a wide variety of
articles. We pose the question - is
vegetarianism (and veganism) and whether it
is an opinion or a philosophical belief?

We’ll also look at injury to feelings, unwanted
massages at work, and whether or not leaving
things until the last minute is a good idea or
not!

We hope you enjoy it!
Ian
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The EAT has issued a mildly disconcerting
decision in a recent discrimination case, Komeng v
Creative Support Limited.

Mr Komeng, who describes himself as a black
African, was a Night Care Worker. His requests
for more flexible weekend shifts and enrolment
on a professional development course were
denied which other employees of a different race
were allowed.

According to the Employment Tribunal, Mr
Komeng’s case merited a lower band award
reserved for  ‘less serious cases, such as where
the act of discrimination is an isolated or one-off
occurrence’. At the time, that was worth £8400.

Mr Komeng appealed the decision on the basis
that years of direct discrimination (so hardly
isolated or one off) warranted an award for
compensation in the middle, rather than the
lower of the three Vento Bands.

The EAT concluded that the ET had not erred in
law in determining that the appropriate level of
compensation was in the lower Vento band. The
ET had correctly identified the principle that the
focus should be on the actual injury suffered by
the claimant and not the gravity of the acts of the
respondent.

So, why ‘disconcerting’?
Well, the EAT decision seemingly requires
Employment Tribunals to place a premium on
the degree of upset claimed by the Claimant,
regardless of whether it is in any way
proportionate to the act of discrimination
reacted to. As a result, Claimants who do their
best to get on with things, will be compensated
to a much lesser extent than someone more
prone to overreaction.

In this potential arms race of outrage, employers
could argue about how far the level of distress
claimed is genuine and proportionate. But,
doing so risks compounding the upset – “not
only did you discriminate against me, but now
you accuse me in a public court of lying about it
too – now I’m really upset!”

The measure of awards for discrimination
squarely favours Claimants, particularly those
who make the most noise and do the least to
deal with discrimination proportionately. With
this in mind, employers must remain mindful of
their actions and how they will be perceived by
employees should they want to avoid potentially
costly disputes.

Injury to feelings: how much?

The Employment Appeal Tribunal (‘EAT’) in the case of Komeng v Creative Support has reaffirmed that when
making an injury to feelings award within the Vento bands, the relevant calculation is the effect of the
conduct on the Claimant, rather than the gravity of the Respondents actions.
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Following the case of Raj v Capita Business
Services Limited & Ward, the answer is no.
In this case, the Claimant claimed that his
manager, Ms Ward, would massage him, feeling
his shoulders, neck and back whilst at work, in
an open plan office, lasting two or three
minutes. Ms Ward did not do this to other
members of staff.  The Claimant claimed that
this amounted to harassment on the grounds of
his sex.

The Employment Tribunal found that the
Claimant had established that there was
physical contact, a brief massage type contact,
unlikely in that open plan office to have listed
for two or three minutes, but long enough to
make the Claimant uncomfortable and the
effect of this was to create an intimidating,
hostile, degrading, humiliating, or offensive
environment for him.

The Employment Tribunal went on to find,
however, that this physical contact was a
misguided attempt by Ms Ward to encourage
the Claimant and was gender neutral and,

therefore, not related to his sex.  As such, the
Claimant’s claim failed.

The Claimant appealed on the basis that, having
found that the Respondent had not been
entirely truthful in their evidence (they had said
the massage was a brief touch on the shoulder)
and the finding that the behaviour had the effect
of creating an intimidating, hostile, degrading,
humiliating, or offensive environment for him, a
prima facie case of harassment on the grounds
of his sex had been made out.

The Employment Appeal Tribunal fundamentally
disagreed, finding that, where there is a finding
that the conduct was not related to a protected
characteristic there was no reason for the
Tribunal to go any further.

This is an important reminder that, even if an
individual may have been treated in a way
which, in common terms, could be considered
harassment, for employment purposes, the
treatment must be related to a protected
characteristic, without that the claim will fail.

Massaging a claim

If someone does something that violates an individual dignity or creates an intimidating, hostile, degrading,
humiliating or offensive environment, does that create a prima facie case that the conduct was related to a
protected characteristic for the purposes of the Equality Act 2010?



Perhaps to the relief of many, the Tribunal in
Conisbee decided against awarding
‘vegetarianism’ the status of ‘belief’ for the
purposes of the Equality Act 2010. The Tribunal
did however hint that ‘veganism’ could be
elevated to ‘belief’ status whereby it would
become a protected characteristic under section
4 of the Act.

Conisbee concerned a harassment and notice pay
claim brought by a waiter/barman against his
former employer. The claimant alleged that he
was harassed because of his belief in
vegetarianism and the respondent accepted that
the claimant was shouted at and may have been
sworn at in front of customers.

Ultimately however, the Tribunal were not
persuaded that vegetarianism could amount to a
‘philosophical belief’ and a protected
characteristic because:

● It was more akin to a viewpoint and opinion;
● Vegetarianism was not about human life

and behaviour per se, but rather, it was a
lifestyle choice; and

● The practice of ‘vegetarianism’ does not
have the ‘level of cogency, seriousness,
cohesion and importance’ of a philosophical
belief or religion because people around the
world were vegetarian for many different
reasons.

In light of the fact that Conisbee is a judgement
of the employment tribunal as opposed to an
appellate body, it is not binding and should
therefore be treated with caution.

Vegetarianism: the fine line between opinion and philosophical belief

In the recent case of Conisbee v Crossley Farms, the Tribunal has had to ponder and decide the oftentimes
delicate and complex distinction between belief (philosophical belief), opinion and a ‘lifestyle choice’.
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The Claimant sent his appeal documentation
including attachments to the Employment
Appeal Tribunal at 3:55pm on the last day of the
42-day period. The attachments were too large
for the EAT’s IT to handle and so it was not
received by the EAT by 4pm. The Claimant re-
sent it later the same day but as it was received
after 4pm it was regarded as having been
received on the 43rd day, i.e. out of time.

The Claimant who was suffering from a degree of
mental ill health, appealed asking for an
extension of time but this was refused.

The Claimant then appealed to the Court of
Appeal where Lord Justice Underhill observed
that the problem essentially arose with the EAT’s
server and said “it is as if the (Claimant) had
arrived at the EAT at 3:55pm on the last day, the
documents fully ready to serve but had been
unable to deliver them because the doors or the
letterbox were jammed or everyone was on the
street because of a fire alarm. It is inconceivable
that in such a case, an extension could fairly be

refused, even though the problem would have
been avoided if he had come sooner”.
Lord Justice Underhill then gave guidance as to
the approach that should be taken where there
was an issue of mental ill health or any other
disability which might have caused a deadline to
be missed.

The first issue was whether there was good
evidence that the person was suffering from
mental ill health at the relevant time.
Independent evidence will be necessary. The
next question is whether the mental ill health
explains or excuses the failure to appeal in time.
If the disability wholly or in  substantial part led
them to miss the deadline, justice would usually
allow the grant of an extension but in Lord
Justice Underhill’s words, “there may be
particular cases especially where the delay has
been long, where it does not, although applicants
suffering from mental ill health must be given
reasonable accommodation, they are not the
only parties whose interests have to be
considered”.

Leaving things until the last minute - a good idea?

There is a 42-day time limit for appealing to the Employment Appeal Tribunal from the decision of
an unemployment tribunal. The end of day for the purposes of an appeal is 4pm (that would be
nice - a day ending at 4pm!)
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Although in this case the applicant was
successful in his appeal to the Court of Appeal
which meant that his appeal to the EAT could be
heard.it illustrates that leaving filing of any court
papers to the last day is never a good idea.It is
always a mistake to leave things to the last

minute because even in this case where the
Claimant was successful in his appeal there
would have been time and money and a lot of
nervous energy wasted along the way. If you can,
treat any court deadline as being 7 days earlier
than it is in reality, it is far better for the blood
pressure than last minute shenanigans.

Working in bad weather

With forecasts this weekend that the UK is in store for a lot of bad weather this winter, we thought it was appropriate
to get this information out to you all, to remind you to start planning and cover how to tackle the myths that often exist
around working through bad weather.

Should employees still be paid?
If a worker is unable to get to work because of travel disruption or bad weather, they should inform their
employer as soon as possible. Contrary to popular belief, workers are not automatically entitled to pay if they are
unable to get to work because of travel disruption or bad weather. If the employer decides to close their business
because of bad weather, workers who were ready, willing and able to work are usually entitled to their normal pay.
Some workers may have clauses in their contracts which set out alternative workplace policies in the
case of bad weather, such as working at the nearest office, change in duties or working from home etc.

If schools have had to close.
All employees have the right to take unpaid time off to deal with emergency situations for their children or other
dependants. A school closing at short notice is usually considered to be an emergency.

There is a popular belief that when the office is too cold, workers will all be sent home. Is this true?
No! The Health and Safety Executive recommends a minimum temperature of 16C for offices where the
work is desk bound and fairly sedentary. If the work requires physical effort, the minimum recommended
temperature is 13C. These temperatures are not a legal requirement but as an employer, you have a duty to provide a
"reasonable" temperature in the workplace. If workers are vulnerable in any way, such as being pregnant, then you
would normally send them home to protect their heath, and they should be paid as normal.
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Interesting cases and legislation on the horizon

awaiting ET hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by
the claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by the Court of Appeal in October 2019
Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination
purposes?

awaiting Court of Appeal judgement
Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose
legal advice privilege due to iniquity.

due to be heard by the Court of Appeal in November 2019
Whether the complainant’s complaint to HR that he was being defamed by false rumours was made in the reasonable belief
that it was ‘in the public interest’.

due to be heard by the Supreme Court in Feb 2020
How should sleep in shifts be treated for NMW purposes.

awaiting Supreme Court hearing
7,000 equal value claims company jobs in retail stores with work in distribution depots.
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NASH BUSINESS
The most recent edition of Nash Business was published on the 15th May and the
next one will be going out on 14th August. You can see May’s edition and sign up
automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to assist you
with running and growing your business the right way.
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Important legislation changes ahead

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the
workers in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents
of children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will
depend on the terms on which the UK leaves the EU following Brexit. See the article in last month’s edition for further
information.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers under 18: £4.35 per
hour

1 2 Family Rights 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to

of 20% applies on

annual earnings from

of 21% on

earnings from

of 41% on annual

earnings from

of 46% on annual

earnings above

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

of 20% applies on

annual earnings above the PAYE

tax threshold and up to

of 40% applies on

annual from

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day:
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National Insurance

7
The lower earnings limit:

The upper earning limit:

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of £900 to £8,800

Middle Band of £8,800 to £26,300

Upper Band of £26,300 to £44,000

Statutory Minimum Notice

10 
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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