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Welcome to November’s edition of Nash Knowledge.

And back into lockdown we go. I hope you and your staff
are all doing as well as possible.

This is a really tricky time for businesses everywhere. If
there’s anything we can do to help, please don’t hesitate
to get in touch. We’ll be working right through again, and
always on the other end of a phone or email.

All the best everyone, stay safe
Ian
igrimshaw@nash.co.uk
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The question in O’Sullivan v DSM Demolition was
when did the period of two years start for the
purposes of unfair dismissal protection.

To be able to claim unfair dismissal Mr O’Sullivan
had to count a week before the date that his
statement of terms of employment stated his
continuous employment began; during that week Mr
O’Sullivan had worked at DSM site under the
supervision of the site supervisor whilst wearing the
employer’s uniform.

Sounds like an employee so far; however, he had not
been on the payroll or completed work sheets: he
was paid in cash for his work by the site supervisor.

The Employment Tribunal said that first week did
not count for the purpose of calculating whether he
had worked for 2 years and, therefore, there was no
jurisdiction for an unfair dismissal claim to be
considered. Somewhat surprisingly, the Employment
Appeal Tribunal agreed, it found that the first week
was collateral to the contract of employment and
not work done under the contract.

Our view

The employer was quite lucky, but they had to pay
lawyers to defend a Tribunal claim and for the
costs of appealing to the Employment Appeal
Tribunal.

If employers want to give a person a trial period of
work, that’s fine but in calculating the person’s
period of continuous employment, include that
“trial period” when you review the person’s
suitability as they approach two years. Don’t waste
money on legal fees arguing about whether a
period of work was employment for the purposes
of calculating 2 years’ service when the whole
issue could have been resolved by dismissing the
employee earlier.

Remember, DSM was decided on its facts and
another similar case could easily go the other way.

A reminder in the importance of two years’ service in
employment law

Two years’ continuous employment is something that all HR professionals will be fully
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But now, following the Government’s
announcement on 31 October 2020, we’re going
back to the beginning. The original furlough
scheme will be extended until the end of March
2021 (with no gap in government support).

Employees will continue to receive 80% of their
salary for hours not worked, up to a maximum of
£2,500. Employers continue to have the option
of furloughing staff full-time or on a part-time
basis. Eligible employees are those that were on
your payroll on 30 October 2020. This will be
very good news for staff who weren’t eligible
under the old scheme, and may not have been
under the new Job Support Schemes).

You may remember that employers’
contributions gradually increased over the last
few months. However, with the extended
furlough scheme, employers are only required to
cover National Insurance and pension
contributions). However, the government has
flagged that the scheme will be reviewed in
January ‘to examine whether the economic

circumstances are improving enough for
employers to be asked to increase contributions’.

For now, this means that the Job Support Open
and Closed Schemes have been delayed. In
addition, the Jobs Retention Bonus will not be paid
in February but will be distributed when the
government consider it an appropriate time.

The furlough scheme announcement is a
welcome relief to businesses as we enter the
second phase of lockdown. This will,
undoubtedly be, a hard winter. We’re finishing off
our updated furlough agreements so, as always,
if you need any assistance, please do contact
us.

You can reach our Employment team by
calling 01752 827081 or by
emailing employment@nash.co.uk. The team
are working through lockdown and, as a result,
are available to help with furlough and all other
employment related queries.
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The latest on the Government’s Furlough scheme

Like us, you’re probably struggling to keep up. First, we had the Coronavirus Retention
Scheme (what I now like to call the original furlough scheme). Then we had part furlough.
And finally, we had to get our heads around the Job Support Scheme Open (and that third
of a third!). Then the Job Support Scheme Closed.

FURLOUGH
Extended until March 2021



Indirect age discrimination: Establishing group and individual
disadvantage

Indirect age discrimination is where the employer applies a provision, criterion or practice
(PCP) that places persons of a certain age group at a disadvantage, the PCP is to an employee’s
disadvantage and the PCP is not a proportionate means of achieving a legitimate aim.

For example, it may be indirect discrimination
against a young person to impose a requirement
for employees to have held a driving licence for 10
years.

A claimant does not need to show why they are
personally disadvantaged. The essential element is
whether there is a causal connection between the
PCP and the disadvantage suffered by both the
group and the individual.

Ryan v South West Ambulance Services NHS Trust
UKEAT/0213/19

In this case, the EAT considered whether an
employer’s talent pool, predominantly consisting of
employees aged under 55, indirectly discriminated
against an employee on grounds of age.

Between 2013 and 2016 Mrs Ryan worked as the
Trust’s Education and Business Manager at

managerial grade Band 8a.  At the time of the
matter she complained of, she was 66 or 67 years
old.

The Trust has a recruitment tool called the “Talent
Pool.”  This was used to identify and develop future
managers within bands 1 to 7, and to retain existing
managers at Band 8a and above.  This meant the
Trust identified a pool of high performing
employees who would benefit from additional
training opportunities.

An employee could access the Talent Pool by: -

● Being graded as “exceeding expectations” by
their line manager

● An appeal to an independent manager following
a grading below “exceeding expectations”

● Self-nomination for inclusion in the Talent Pool
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In March 2017, Mrs Ryan was grading as “meeting
expectations” and she did not appeal the grade.
When the window for self-nomination to the
Talent Pool opened up, she did not apply.

Around September 2017, Mrs Ryan became aware
of an opportunity for another Band 8a role.
However, the role had been advertised in the
Talent Pool and she could only apply if the Trust
could not recruit someone through the Talent
Pool.  The Trust filled the vacancy and Mrs Ryan
was not considered for the role.

Mrs Ryan complained that she had been indirectly
discriminated against on grounds of age when she
could not apply for two roles because she was not
in the Talent Pool.  Her claim was based on the
fact that employees aged 55 and over were under-
represented in the Talent Pool.

Tribunal Decision
The Tribunal found that employees under 55 had a
one in 34 chance of being in the Talent Pool.
Employees aged 55 and over only had a one in 73
chance of being in the Talent Pool.

The Tribunal held: -

● The PCP was that the Trust only promoted
managerial staff on the basis of their
pre-existing membership of the Talent Pool.
There was a reduced likelihood, due to age, of
being in the Talent Pool.  On the face of it the
PCP put Mrs Ryan individually at a
disadvantage.

● Mrs Ryan had not tried to gain entry to the
Talent Pool since she failed to self-nominate
and did not appeal her “meeting expectations”
grading.  There was therefore no causal link
between the PCP and the individual
disadvantage she suffered.

● The Talent Pool was a proportionate means of
achieving a legitimate aim, which was
appropriate succession planning by providing
partially pre-approved candidates for short-term
appointments and secondments.

The Tribunal dismissed Mrs Ryan’s claim for age
discrimination.

EAT Decision
The EAT found that the Tribunal had erred in
finding that it was Mrs Ryan’s failure to apply to
the Talent Pool which meant that she was not
offered the opportunity to apply for the promotion
opportunities.

The group disadvantage and the individual
disadvantage were expressed in different terms: -

- The group disadvantage was that the
Talent Pool containing a
disproportionately high number of
younger employees meaning that older
employees were under-represented.



- The individual disadvantage was that Mrs
Ryan was denied the opportunity to be
considered for promotion opportunities,
losing out on the pay and status she
would have received if successful.

The Tribunal had not therefore considered
correctly the disadvantage suffered by Mrs Ryan.
In fact, Mrs Ryan did suffer a corresponding
disadvantage with the group in that she was not in
the Talent Pool.

The Trust’s policy of recruiting from the Talent
Pool had a discriminatory effect on one group of
older employees which included Mrs Ryan.  Mrs
Ryan was affected by the policy because she was
not considered for two roles which she otherwise
would have been considered for.

It was then up to the Trust to prove that the
discriminatory effect of the PCP was not at play in
Mrs Ryan’s case.  At best, the Trust established
that there were ways Mrs Ryan could have
reduced the impact of the discriminatory effect.

The EAT also held that the Talent Pool was not
objectively justified.  The Tribunal had not
considered whether lesser measures could have
achieved the same aim.  Perhaps membership of

the Talent Pool could have been a desired, rather
than a necessary, condition for applying for a role.

Our view

This decision stresses the importance of accuracy
in how these claims are articulated and of the
need to identify group disadvantage before
considering individual disadvantage.

The case also highlights how an employee was
able to successfully claim indirect discrimination
even when a PCP had not been designed to
deliberately disadvantage the group she was in. It
is essential that organisations carefully consider
how policies of this nature will be structured,
especially if they will serve to deny opportunities
to staff in certain situations. If a claimant is able
to clearly demonstrate a group they are part of is
disadvantaged by this, and show this
disadvantage applies to them, an organisation
may face a costly claim for discrimination.
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NASH BUSINESS
The most recent edition of Nash Business was published
in September and the next one will be going out in
December. You can read September’s edition and
subscribe to receive it automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.



However, whilst the Supreme Court considered the
liability where the employee intended to harm the
employer, the Supreme Court did not comment on
the liability of an employer where there was no such
intention, but an employee still committed a
wrongful act. Thankfully the High Court has dealt
with this in the recent case of Chell v Tarmac
Cement and Lime Ltd.

Background  - Chell v Tarmac Cement and Lime Ltd
Mr Chell, a subcontractor, was working for Tarmac
Cement and Lime Ltd (‘Tarmac’) on their premises
when he was injured after an employee of Tarmac
carried out a practical joke (the employee had set
off explosive airgun pellets by hitting them with a
hammer close to Mr Chell’s head). Mr Chell suffered
a perforated eardrum which caused noise-induced
hearing loss and tinnitus, both of which were
diagnosed to be permanent.

Mr Chell initiated legal proceedings in the civil court
against Tarmac for a breach of duty of care and
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Practical joke gone wrong

Earlier this year (or last year – who knows thanks to COVID-19 stealing this year away) we
breathed a sigh of relief when the Supreme Court overruled the Court of Appeal’s finding in
Morrisons v Various Claimants that Morrisons was liable for the actions of a disgruntled
employee who sought revenge on his employer by leaking the personal data of thousands
of its employees.

argued that they were both directly and viciously
liable. Mr Chell alleged that he was targeted
because of tensions in the workplace, which Mr
Chell had already informed Tarmac of. It was Mr
Chell’s assertion that Tarmac should have
separated the individuals before the joke was
carried out and that Tarmac had failed to provide
adequate supervision or training on horseplay and
that a risk assessment should have been carried
out.

Legal test
Under the doctrine of vicarious liability, there is a
two-stage test which must be satisfied in order for
liability to be found:

1. there must have been a relationship
between the wrongdoer and the
person/legal entity alleged to be liable; and

2. the connection between the employment
and the wrongful act or omission must be
so close that it would be just and
reasonable to impose liability.
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County Court
At first instance, Mr Chell’s claim was dismissed.
It was found that the second stage of the above
test was not satisfied – there was not a close
enough connection between the employment and
the employee’s act. In particular, it was held that:

- the explosive airgun pellets were not
equipment supplied by Tarmac, but were
brought onto site by the employee; and

- Tarmac’s premises only provided the op-
portunity for the practical joke to have
been played; hitting the pellets were not
part of the employee’s usual duties and
did not advance the employer’s goals.

Mr Chell appealed this decision arguing that the
court had failed to properly consider the
connection between the employee’s employment
and wrongful act and that Tarmac should have
assessed the risk of foreseeable risk from injury
due to horseplay and ill-discipline arising from
tensions in the workplace, but failed to do so.

High Court
Mr Chell’s appeal was rejected. The High Court
upheld the County Court’s findings confirming that
it was abundantly clear that the employee was not
engaged in furthering the employer’s business
when he carried out the practical joke.

Additionally, it was noted that it would be
unreasonable to hold that horseplay, ill-discipline
and malice are matters which should be considered
as part of an organisation’s risk assessment.

Our View

This finding will provide a sense of comfort to
organisations when considering the extent of
liability for their workforce and allows for a
‘common-sense’ approach to be taken when
conducting risk assessments, rather than a
stressful and extrinsic risk assessment which
considers all possible eventualities from acts which
are not connected to an employee’s employment.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - awaiting decision from Supreme Court
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Conisbee v Crossley Farms Ltd & others - awaiting EAT hearing
Whether vegetarianism is a belief qualifying for protection under the Equality Act 2010’

Royal Mencap Society v Tomlinson-Blake – awaiting decision from Supreme Court
How sleep ins should be calculated for NMW purposes

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun
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Important legislation changes ahead

2020?
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Covid
Will it be necessary to enact Emergency volunteering leave to allow employees and workers unpaid
leave to volunteer in the health and social care sectors to help with covid?

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

2021?
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium,
sized and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


