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The Transfer of Undertakings Protection of
Employment Regulations (TUPE) are
straightforward in that the basic principle is that
workers should follow the work.  However,
behind this simple principle sits a complex set of
Regulations that employers should not fool
around with. The case of Hare Wines is a case in
point. The facts are as follows: -

Mrs Kaur was employed for over 10 years as a
Cashier at a wine wholesale business that was
owned by a succession of different companies,
(the last of which was H&W ), all of which were
owned by Mr Hare and Mr Windsor.

Mrs Kaur had a strained working relationship
with a colleague, Mr Chatha. They didn’t get on.

H&W was not doing well and following
discussions between Mr Windsor and Mr Hare, it
was agreed that it would be transferred to Hare
Wines Limited, who would take on the business
and the employees of H&W.  Hare Wines was, at
that stage owned by Mr Hare, but Mr Chatha was
shortly to become a director of Hare Wines.

Mr Windsor held meetings with 6 or 7 employees
of H&W, on 9 December, the last of the
employees to be seen was Mrs Kaur. Following
this meeting he wrote to Mrs Kaur advising her
that the business had ceased to trade and that
her employment would terminate with
immediate effect.

However, on the same day, there was a TUPE
transfer of the business of H&W. All the
employees apart from Mrs Kaur transferred to
Hare Wines.

Mrs Kaur claimed that her dismissal was
automatically unfair because she said she was
dismissed because of the transfer of the business
to Hare Wines.  Her evidence was that at the
meeting with Mr Windsor, she had been told that
Mr Chatha did not want her in Hare Wines and
so, he (Mr Windsor), was terminating her
employment with immediate effect

Mr Windsor, on the other hand, said that Mrs
Kaur had told him that she did not want to
transfer to the new Company and as such
Regulation 4 (8) of TUPE was engaged, which
meant that she would not be treated as having
been dismissed.

The Judge at first instance believed the evidence
given by Mrs Kaur as opposed to the evidence
given by Mr Windsor. The Judge found that Mrs
Kaur did not object to the transfer and that her
contract of employment transferred to Hare
Wines and pursuant to Regulation 4 (1) her
dismissal was automatically unfair.

There was an Appeal firstly to the EAT which was
unsuccessful and then to the Court of Appeal.

TUPE a reminder
Hare wines Limited - V- Kaur & Anohter, Court of Appeal 2019



In upholding the Judge’s decision, the Court of
Appeal made the point that it was a difficulty for
the Respondent that Mrs Kaur had been
dismissed on the day of the transfer.  Although
proximity to the transfer was not conclusive, it
was often strong evidence in the employee’s
favour. That’s putting it mildly in my book!

It was also relevant that Mrs Kaur and Mr
Chatha had not got on well for some time,
without H&W terminating her employment.  Her
employment had only been terminated at the
request of the transferee, Hare Wines, and this
gave rise to a strong inference that the transfer,
rather than the relationship, was the principle
reason for the dismissal.

The Court of Appeal refused to accept the
argument that Hare Wines sought to make
which was to draw a distinction between the
transferee, who refuses to take on any of the
existing workforce (which would clearly amount
to a dismissal by reason of the transfer) and one

who picks out one or two people to be
dismissed for “purely personal reasons” as takes
the rest. No surprise in that either! “Purely
personal reasons” is not a fair reason for
dismissal.

Conclusion
This case breaks no new ground but it is a great
example of why you should never take you eye
off the TUPE regulations when there is a TUPE
situation.

To dismiss an employee when there is a
breakdown in a working relationship may well
be a fair dismissal.  However, to dismiss an
employee when there is a breakdown in a
working relationship on the day of a TUPE
transfer is something that employers should
never do. unless they are prepared to waste the
time and money in defending what will be the
inevitable claims.



The facts of this case are as follows:

The Royal Mail’s Leeds Mail Centre employs just over
1,000 employees who form a permanent core.  Agency
workers are used on an as required basis.  They are
supplied by a wholly owned subsidiary of Royal Mail
called Angard Staffing Solutions Limited.

Mr Kocur had been employed by Angard since January
2015 and he worked at the Leeds Mail Centre most
weeks.  The hours he worked varied, but he typically
was allocated less than 20 hours per week.

Agency workers are entitled to the “same basic
working and employment conditions” as they would
have been entitled to for doing the same job had they
been directly employed by, in this case, the Royal Mail.
The entitlement to the treated the same as permanent
employees arises after 12 weeks continuous work.  It
only applies to the relevant terms and conditions,
namely those relating to pay “the duration of working
time”, night work, rest periods, rest breaks and annual
leave.

Mr Kocur’s case was that he was entitled to the same
hours of work as permanent employees and so rather
than being allocated 20 hours a week he said he
should be entitled to work 39 hours per week.
The Employment Tribunal rejected this argument
saying “we do not consider that the (Regulations) had
such a far-reaching intention as suggested.  This would
fundamentally change the relationship between hirers
and temporary work agencies if it were what had been
intended.  The basis upon which the (Royal Mail)
engages agency workers is in common with the
majority of industry to supplement its own workforce

as and when demand requires.  As such the agency
worker will always be secondary, in terms of call upon
their services to that of the workforce of the hirer”.
The Claimant appealed to the EAT who confirmed the
Tribunal’s Judgment in relation to this point which led
to an Appeal to the Court of Appeal.

Both parties were represented by QCs at the Court of
Appeal.

The Court of Appeal heard from the QC representing
Mr Kocur but decided that they did not need to hear
from the QC representing the Royal Mail before
reaching its Judgment.  This was a fairly clear message
to the Claimant that they did not think very much of his
claim.

Lord Justice Underhill, giving the leading Judgment in
the case, said that the purpose of the law is plainly to
ensure that equal treatment of agency workers and
permanent employees while at work and in respect of
rights arising from their work but there is nothing in
either the preamble or in the actual provisions of the
law to suggest that it is intended to regulate the
amount of work which agency workers are entitled to
be given.  And of course, a provision with the effect
contended by the Claimant would be contrary to the
whole purpose of making use of agency workers which
is to afford the hirer flexibility in the size of the
workforce available from time to time.

The outcome of this case is hardly surprising.  What is
surprising is that it went all the way to the Court of
Appeal and no doubt expensive lawyers engaged with
one QC having to argue a hopeless case and the other
being paid to say nothing.

Agency workers and working time
Kocur V Angard Staffing Solutions Limited - Court of Appeal
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The general principle following the case of
Chairman and Governors of Amwell View School
v Dogherty is:

1. If the content of the secret recording is
relevant it can be admitted in evidence
before a Tribunal.

2. The recording of private deliberations of
the investigatory or disciplinary panel are
inadmissible on public policy grounds.

Employees and employers should mention that
they intend to record meetings in advance if they
want a recording of what is said.  It would
generally be misconduct if an employee covertly
records a meeting.  It will not automatically be
gross misconduct.

Action
Employers who regard covert recording of
conversations as gross misconduct should make
sure that this is clear in its disciplinary
procedure, particularly if it has a list of examples
of what constitutes gross misconduct.

Covert recording is not automatically a breach of
the implied term of trust and confidence, each
case depends on its facts.

Action
If employers do not want to record or have a
meeting recorded by an employee, they should
make this very clear to the employee in question
and anyone else present and ask the employee
at the start of a meeting to confirm that they are
not recording it.

Conclusion
Do not say anything in the workplace and
certainly not in an investigatory or disciplinary
meeting that you would be embarrassed to hear
played back to you in an Employment Tribunal.

Secret Recording

Mobile phones make the secret recording of conversations easy. In the workplace this can be an
issue.
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Lets talk about the menopause!

Acas has published new guidance to help employers support the estimated two million women
who have difficulties at work due to menopause symptoms.

The medical definition of the menopause is when
a woman has her last period. It is a natural part
of ageing and can occur anytime between 45 and
55 years of age.

Menopause can give rise to a disability, in
accordance with the definition in Section 6 of the
Equality Act 2010, provided the symptoms have a
long-term and substantial adverse effect on
normal day-to day-activities.

This was confirmed in the case of Davies v
Scottish Courts and Tribunals.

The claim, brought by Ms Davies, a court officer
for the Scottish Courts and Tribunal Service, was
for unfair dismissal and discrimination arising
from disability. Ms Davies was suffering from
menopause related symptoms (heavy bleeding,
anaemia due to the heavy bleeding, feeling
‘fuzzy’, emotional and lacking in concentration at
times). Ms Davies kept her medication (to be
dissolved in water) in her desk. However,
returning to her desk after a court visit, she
found her personal items had been moved and
the water jug on her table was empty. Seeing two
men drinking water, and unable to remember
whether the medication was in it, she alerted

them to her concerns which resulted in one of
the men launching into a rant. Ms Davies initially
told her employer that the medication had been
in the water, although later accepted she had
been mistaken. Ms Davies was dismissed for
lying about the medication being in the water
and raising her voice at the men; however, the
tribunal found that there was a link between her
conduct and her menopausal symptoms and
that the decision to dismiss the claimant had
been disproportionate and that the company
had failed to take into account the impact of the
claimant’s disability on her conduct. Ms Davies’
claims for unfair dismissal and discrimination
succeeded and the Tribunal ordered that she be
reinstated to her post and paid compensation.

What employers can learn from this is the
importance of being mindful of how the
menopause can affect staff.

Menopause in the workplace is still unchartered
territory; however, ACAS have published helpful
new guidance to support workers with
menopausal symptoms in the workplace.
According to ACAS, employers should:

Be aware of the two main strands of law that
may relate to the menopause:



● The Equality Act 2010 protects workers against
discrimination, and although the menopause is
not specifically protected under the Equality
Act, if a worker is treated unfairly because of
the menopause, this may amount to
discrimination because of disability, age,
and/or sex.

● The Health and Safety at Work Act 1974 says
an employer must, where reasonably practical,
ensure health, safety and welfare at work.

Secondly, ACAS suggests training for staff to
managers to talk and listen sensitively to
employees about the effects of the menopause,
to appreciate how the menopause could affect
them in their working life and to consider what
support and/or changes might be appropriate.

Changes could include:
● Altering working hours (e.g. changing certain

duties, switching to a job share, moving them
to a more suitable role, going part time).

● Providing a fan.
● Allowing the worker to take breaks when

needed.

● Providing a private area where the worker can
rest for a while to help manage their symptoms.

● Moving the worker's desk close to a window that
opens.

● Being flexible where possible over the worker's
start and finish times to help them manage their
symptoms.

● Allowing them to work from home when practical.
● Allowing the worker time off if they cannot carry

on working that day.

In conclusion
Be aware of employment laws that can relate to
menopause issues at work (The Equality Act 2010
and The Health and Safety at Work Act 1974).

Consider providing training for managers to deal
with any concerns in an informed and sensitive way;

Create an open and trusted culture within the team;
Implement low-cost environmental changes such as
providing desk fans.

You can view the full guidance here.
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Interesting cases and legislation on the horizon

awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

awaiting judgement from Supreme Court
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by
the claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by the Court of Appeal in November 2019
Whether the complainant’s complaint to HR that he was being defamed by false rumours was made in the reasonable belief
that it was ‘in the public interest’.

due to be heard by the Supreme Court in February 2020
How should sleep-in shifts be treated for National Minimum Wage purpose?

awaiting Supreme Court hearing
7,000 equal value claims company jobs in retail stores with work in distribution depots.

– awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the Working Time Regulations
1998?

– application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers
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NASH BUSINESS
The most recent edition of Nash Business was published in August and the
next one will be going out on 14th November. You can see August’s edition and
sign up automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to assist you
with running and growing your business the right way.
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Important legislation changes ahead

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the workers in
full.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

 introduction of written statement of terms for workers and for all workers and employees to receive a statement
on their first day of work comes into effect on 6 April 2020. Also, extend the reference period for WTR annual leave from 12 to 52
weeks.

 would give qualifying bereaved parents of
children the right to two weeks’ paid leave.

 is to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will depend on
the terms on which the UK leaves the EU following Brexit.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers under 18: £4.35 per
hour

1 2 Family Rights 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to

of 20% applies on

annual earnings from

of 21% on

earnings from

of 41% on annual

earnings from

of 46% on annual

earnings above

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

of 20% applies on

annual earnings above the PAYE

tax threshold and up to

of 40% applies on

annual from

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day:
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National Insurance

7
The lower earnings limit:

The upper earning limit:

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of £900 to £8,800

Middle Band of £8,800 to £26,300

Upper Band of £26,300 to £44,000

Statutory Minimum Notice

10 
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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