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Welcome to May’s edition of Nash Knowledge.

How are you all finding things at work now? There seems
to be a real sense of positivity around at the minute, and
a lot of hope that we have seen the last of the
lockdowns. We can only keep our fingers crossed and
hope we have.

Some interesting articles this month, with serial tribunal
favourites, Pimlico Plumbers, rearing their head again!

Thanks everyone, stay safe
Ian
igrimshaw@nash.co.uk
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Do you have any
specific employment

law questions that
you want answers to?

In future editions of Nash Knowledge, we’ll take at
least one question that we’ve been sent, and we’ll

publish a full answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

We’re happy to keep it anonymous if you prefer!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion
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Background – Price v Powys County Council
Mr Price, an employee of Powys County Council,
intended to take statutory parental leave after his
wife had taken her two weeks of compulsory
maternity leave, so that she could return to work
and he could stay at home to care for the child.
However, when Mr Price enquired with the Council
what pay he could expect, he was informed that he
would be paid the statutory rate of pay.
In contrast, employees of the Council who take
maternity or adoption leave are paid an enhanced
rate of pay.

In light of this, Mr Price logged a claim in the
employment tribunal on the grounds of sex
discrimination and relied on two comparators: a
female employee on maternity leave and a female
employee on adoption leave.

Employment Tribunal
The Tribunal made the following findings on each
comparator respectively:

(1)   A female on maternity leave

The Tribunal applied the precedent case of Ali v
Capita Customer Management Ltd which
determined that a man on shared parental leave
could not be compared to a woman on maternity
leave because the periods of leave were materially
different. In particular, maternity leave was not
solely intended to facilitate childcare, unlike
parental leave; the primary purpose of maternity
leave, as per the Pregnant Workers Directive, was
the health and wellbeing of the pregnant and birth
mother. The Tribunal in Ali held that the correct
comparator for a man on shared parental leave
was a woman on shared parental leave. In applying
this case, the Tribunal rejected Mr Price’s
comparator of a female on maternity leave.

Different rates of pay for parental and adoption leave.

According to the EAT, it will not amount to sex discrimination where a man on shared parental
leave is paid less than a woman on adoption leave.
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(2)   A female on adoption leave

The Tribunal in Ali did not refer to the comparator
on adoption leave. As such, this was a fresh point
for the Tribunal to consider.

The Tribunal concluded that there were several
reasons which meant that there were material
differences between adoption leave and shared
parental leave including:

● employees on adoption leave were required
to fulfil formal adoption procedures such as
counselling, screening, interviews and meet-
ings with the child;

● adoption leave can commence before formal
adoption leave;

● the adopter does not need the agreement or
consent of the other adopter to take adoption
leave; and

● shared parental leave can be ‘dipped in and
out’, unlike adoption leave.

Considering the above, the Tribunal also rejected
this comparator and, similarly to Ali, held that the
correct comparator was a female on shared
parental leave.

In light of the above, and because the Council paid
females on shared parental leave the same rate of
pay as males, Mr Price’s claim for sex
discrimination was dismissed.

Employment Appeal Tribunal
Mr Price appealed to the EAT in relation to the
rejection of the second comparator; however, the
appeal was rejected and the EAT concluded that the
Tribunal did not error when coming to the decision
that a woman on adoption leave was not an
appropriate comparator for Mr Price.

Comment
Considering the decision in Ali, it is not surprising
that the EAT came to a similar conclusion that the
correct comparator for a sex discrimination claim
in respect of shared parental leave must be that of
a female on shared parental leave. Employers can
therefore be assured that they will not face
discrimination claims arising in this context.
On a wider social context, some commentators
have referenced that the take up of shared
parental leave by fathers remains low and that is
likely to be on the basis that many places offer
enhanced maternity pay, but only statutory pay for
shared parental leave. Therefore, the
implementation of policies where different rates
of pay are offered, does not help the socially
ingrained practice that women bear greater
responsibility for childcare.



This time around, the Employment Appeal Tribunal
was asked to consider whether holiday that was
taken, but unpaid, could be carried forward for the
purposes of a holiday pay claim. Spoiler alert, it
cannot.

The basic position in regard to holiday is that
employees and workers are entitled to a minimum
of 5.6 weeks’ annual leave per year (28 days for a
full-time employee for anyone trying to work out
the maths). This annual leave entitlement is made
up of two parts: 1) 4 weeks (20 days) basic
entitlement and 2) 1.6 weeks (8 days) additional
entitlement (the bank holidays). Ordinarily, this
holiday allowance cannot be replaced by payment
in lieu, unless the employment ends, or, in respect
of the basic four weeks, carried forward until the
next holiday year, unless the worker is prevented by
reasons outside their control such as long-term

sickness or the employee is on maternity leave –
‘use it or lose it’. One timely caveat to this though is
the relaxation of the carry over rules for holiday due
to COVID-19.

What is considered ‘outside an employee’s control’
was originally considered in the case of King v Sash
Window Workshop (check the Nash Knowledge
back catalogue for all the details).  The Court of
Appeal, via a referral to the European Court,
decided that being prevented from taking holiday
for reasons outside the worker’s control included
the worker being unaware that they were entitled to
annual leave because they had been incorrectly
classified as self-employed. A worker could,
therefore, claim for all their holiday pay going back
to the start of their appointment, if they were
unaware that they were entitled to annual leave
and, therefore, had not taken it.
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Super Mario and the Employment Appeal Tribunal

Pimlico Plumbers is fast becoming synonymous with Employment Tribunal claims in the

same way as the original plumber, Mario, is synonymous with Luigi. After reaching the

Supreme Court to determine the status of its workers, the London based plumbing and

heating company was back this month for more legal disputes.
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In the Pimlico Plumbers case though, the employee
had taken some leave, but, he had he not been paid for
it. He argued at the Employment Tribunal and then at
the Appeal Tribunal that because of the decision in
Sash Window Workshop, he was entitled to carry over
his unpaid holiday pay from year to year as part of an
unpaid holiday pay claim, however, his claims were
dismissed.

At the Employment Appeal Tribunal, the Judge found
that an employee who had taken holiday despite not
having been paid had exercised their right to their
holiday, at least in part. Moreover, the holiday
allowance could not be taken in lieu, as any payment
would not have been ‘in lieu’ of the leave (as it had
already been taken).

The Appeal Tribunal has, therefore, limited the decision
of Sash Window Workshop to only allow holiday pay in
respect of holiday not taken to be carried forward from
year to year. Holiday that had been taken, but not paid,
cannot be carried forward and, therefore, any claim for
unpaid holiday pay must be made, normally, within the
usual three-month timeframe.

Comment
In practice, whilst this is not something that you
will see on a day-to-day basis, it will limit the
number of claims for carried over unpaid holiday
from gig economy workers. The more pressing
question though is whether we will ever hear the
last of Pimlico Plumbers. The company has
already been to the Supreme Court once and this
appears to be heading in the same direction. At
least there will be plenty of content for the Nash
Knowledge for years to come.

NASH BUSINESS
The most recent edition of Nash Business was
published at the start of March and the next one will
be going out in June 2021. You can read March’s
edition and subscribe to receive it automatically
here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.

https://www.nash.co.uk/nash-business-newsletter/


Elliott v Dorset County Council
Mr Elliott worked for Dorset Council as a
Geographical Information Systems Manager.  He
was subject to disciplinary proceedings by a new
line manager in which it was alleged that he had
falsely recorded his working times, recording more
hours than he had worked.  Mr Elliott claimed that he
had agreed with his previous line manager that he
would record working hours of 9 to 5, irrespective of
the exact hours he worked.  On occasions he was
absent during the working day, but often worked
until late into the night at home; working
considerably more than his contracted hours in
total.

During the disciplinary proceedings Mr Elliott’s union
representative suggested that he should consider
obtaining a referral for assessment to establish

whether he was on the autistic spectrum because of
some of the characteristics he was displaying when
trying to deal with the problems with his manager.
Mr Elliott was subsequently independently
diagnosed as meeting the criteria for Autistic
Spectrum Disorder.  Dorset Council did not dispute
the diagnosis.

While the disciplinary was on-going, Dorset Council
undertook a restructuring exercise and Mr Elliott
accepted redundancy because he was told that the
disciplinary proceedings would cease, and he would
leave with redundancy and notice pay.

At a preliminary Tribunal hearing, the judge held that
Mr Elliott was not disabled because his impairment
did not have a substantial adverse impact on his
ability to carry out day-to-day activities. Mr Elliott
appealed.
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A person will have a disability for the purposes of the Equality Act 2010 if they have a
physical or mental impairment, which has a substantial and long-term adverse effect on
their ability to carry out normal day-to-day activities.

Approach to determining disability under the Equality Act
2010
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The Employment Appeal Tribunal found that that the
Employment Judge did not adopt the correct
approach when determining whether Mr Elliott’s
impairment had a substantial effect on his ability to
carry out normal day to day activities.

The Judge did not sufficiently identify the day-to-day
activities, including work activities, that Mr Elliott
could not do, or could only do with difficulty, to
undertake a proper analysis.  The Employment Judge
had only considered public speaking and socialising
and had failed to analyse the other impairments
raised in evidence that she accepted as true, such as
difficulty in coping with changes to procedures, and
communication.

Comment
Extra-statutory guidance can be considered when
determining whether a Claimant has a disability for
the purpose of the Equality Act 2010.  However,
the EAT in this case stated that a Tribunal should
only consider the guidance where the statutory
definition fails to provide a conclusive answer.
The EAT highlighted, that if the statutory provision
of "substantial" meaning "more than minor or
trivial" provides a simple answer, then it is wrong
to find additional complexity by considering the
guidance.

If the statutory definition does not provide a
straightforward answer, when applying the extra-
statutory guidance that "substantial" means that
an impairment has a greater effect than the
"normal differences in ability which might exist
among people,” you cannot compare the Claimant
to the general population.  Instead, you should
compare the Claimant to those that are broadly
similar to the Claimant had they not had the
disability.

Also, the EAT outlined that when assessing
whether an impairment has a “substantial” adverse
effect, an Employment Judge must consider what
a person cannot do, or can do with difficulty, as
opposed to what the person can do.

A new tribunal will be scheduled.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee & Deliveroo - we’ve just had the judgement for Uber at the Supreme Court; however, for
the others, it is the Court of Appeal.
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University) – waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime – waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s practical joke in
the workplace.
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Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

IR35
IR35 - off payroll working rules are due to come in on 6 April 2021 for certain medium sized
and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

Health and Safety
On 31 May 2021, an amendment is to be made to s.44 of the Employment Rights Act 1996 which
will mean that workers will be afforded protection from being subjected to a detriment in specific
health and safety cases (for more information, see our article in the April addition of Nash
Knowledge).

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 23 or over (the
National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20: £6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

1 3 Sick Pay
The rate for Statutory Sick
Pay is £96.35 per week.

Family Rights
The rate for Statutory Maternity
Pay, Statutory Paternity Pay,
Statutory Adoption Pay, Statutory
Shared Parental Pay and
Maternity Allowance is £151.97
per week.

2

Taxation: Scotland

4
In Scotland, for the tax year 2021/22:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE tax

threshold and up to £2,097

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,098 to £12,726

Scottish Intermediate Tax Rate of 21%

on earnings from £12,727 to £31,092

Scottish Higher Tax Rate of 41% on

annual earnings from £31,093 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2021/22:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE threshold and

up to £37,700

Higher Tax Rate of 40% applies on

annual earnings from £37,701 to

£150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limits in respect of

primary class 1 contributions is £120

per week. The upper earnings limit

for primary class 1 contributions is

£967 per week.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,600)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


