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Many of you will be aware that under new guidance
from the Department for Education on Relationships
Educations, Relations and Sex Education and Health
Education has said that pupils should be taught
about lesbian, gay, bi-sexual and trans- relationships
in secondary schools; however, the Department of
Education has left the issue up to primary schools to
decide.

The No Outsiders programme has been introduced
across a number of primary schools to teach children
about the Equality Act and to teach children to be
proud of who they are while recognizing and
celebrating difference and diversity. The programme
uses books which include, amongst other subject
matter, two male penguins that raise a chick together
and a boy who likes to dress up like a mermaid.

The No Outsider’s programme was due to be
introduced to Ms Higgs’ son’s primary school and,
once it had been, she removed him from those
lessons due to her Christian beliefs.

Of course, Ms Higgs is entitled to hold whatever
beliefs that she wishes; however, she decided to
manifest these beliefs in a somewhat unfortunate
manner.

Ms Higgs objected to the introduction of the No
Outsider programme and posted two posts on
Facebook. The first said:

Please sign this petition, they have already started to
brainwash our innocent wonderfully created children
and it’s happening in our local primary school now.

What exactly these children were being brainwashed
with is unclear.  Perhaps she was worried that
children were being brainwashed with a sense of
fairness and inclusion rather than a clear cut
approach to right and wrong?

In a second post, Ms Higgs shared an article from
Judybeth.com on the rise of transgender ideology in
children’s books in American schools.  Just to ensure
that it was personal to her, she added her own
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Is a religious belief a defence to promoting outdated views?

There are times in life when we peer into the sympathy bucket and find it empty.  One such occasion happened

recently when we heard about Kristie Higgs, a pastoral assistant at a Farmor’s School in Gloucestershire, losing her

job.
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comment that “This is happening in our primary
schools now”.

Judy Beth, for those who do not know, is an
enlightened individual, clearly qualified to talk to
matters of children’s education, given that she is a
freelance writer and political commentator who has
even been published in the Charleston Daily Mail.
Amongst her enlightened views, Judy Beth believes
that “Americans must reclaim their nation by
eliminating the forces of the progressive movement
which threaten individual liberty and Christianity”.

An anonymous complaint was received by Ms Higgs’
employer in respect of the posts and, following a
disciplinary hearing, Ms Higgs’ employment was
terminated on the grounds of gross misconduct for
bringing the school in to disrepute.

Ms Higgs is now bringing a claim against her
employer on the grounds of unfair dismissal and
religious discrimination.  Ignoring the fairness, or
otherwise, of the dismissal (there was no evidence
that the posts had brought the school in to
disrepute),  is the Christian Legal Centre, which is
backing Ms Higgs’ claim, correct that “this is all about
the freedom of Christians to hold biblical views”?

So what approach will a Tribunal likely take?  In
reality, there is scope for the protection of religious
beliefs and the protection against discrimination on
the grounds of sexual orientation to clash as some
religious groups hold strong views opposing
homosexuality.

Tribunals have repeatedly found that, whilst
employers should not discriminate against
employees because they hold a religious belief, this
does not give employees a free pass to manifest or
express those beliefs.  Examples of this are Christian

registrars dismissed for refusing to carry out civil
partnership ceremonies and Christian Counsellors
refusing to give relationship counselling to
homosexual couples.  In these cases, the Court of
Appeal (and in the first example the European Court
of Human Rights) has found that the individuals were
not dismissed for holding a belief, but for the
manner in which they manifested the belief and,
therefore, were not discriminated against.

A case which, whilst not on all fours with Ms Higg’s
position, but certainly shares similarities with it was
Apelogun-Gabriels v London Borough of Lambeth
ET/2301976/05 in which Mr Apelogun-Gabriels
printed out extracts from the bible which were
overtly hostile to homosexuals and distributed them
to a work-based prayer group.   In that case, the
Employment Tribunal found that a non -Christian
who distributed homophobic literature would also
have been dismissed and, therefore, the dismissal
was not discriminatory on the grounds of his religion.

Our view
In our view, the court system has to walk a fine line
between protecting an individual’s right to hold a
religious belief and protecting those to whom some
religious beliefs do not look kindly and the current
approach of not protecting the manifestation of
those beliefs if it causes offence to others is the right
one.  In our view, Ms Higgs is facing an uphill battle if
she wishes to overturn the well-established very
sensible approach to a very difficult issue and we
think that she will lose.

In summary, therefore, our view is that the Christian
Legal Centre, claim that “this is all about the freedom
of Christians to hold biblical views” fundamentally
misses the point: Ms Higgs can, within limitations,
believe what she wants; what she cannot do is

Got any questions? Please don’t hesitate to call us - Nash & Co’s Employment Team

Tel: 01752 827081
Web: www.nash.co.uk/business/employment (just click)

www.nash.co.uk/business/employment
www.nash.co.uk/business/employment
www.nash.co.uk/business/employment


< 4 >

In this article, we take a closer look at the events
leading up to the new Directive, the key elements of
the proposed Directive, what the changes could mean
in practice for UK employers and, finally, the impact
Brexit could have on its implementation.

Background
You may remember a number of scandals uncovered
back in 2018 by whistleblowers such as the Panama
Papers and Volkswagen’s diesel gate. These events led
to a desire by the European Commission to
strengthen protection for whistleblowers, resulting in
the new Directive.

Key elements of the proposed Directive and what
it could mean for UK employers
The Directive ensures protection for whistleblowers in
a number of fields including: public procurement,
financial services, product, transport, food and
nuclear safety, public health, consumer protection,
data protection and security of network and
information systems.

The UK is one of the ten EU countries that already has
comprehensive rules in place in relation to
whistleblowing; however, the proposed Directive goes
even further.

For example, ‘worker’ under the proposed Directive is
wider in scope and is defined as ‘a natural or legal
person who reports or discloses information on
breaches acquired in the context of his or her work-
related activities’. This could therefore include
volunteers, contractors or even those taking part in
an employer’s recruitment process (although the
extent of their information on breaches is likely to be
limited).
The proposed Directive also introduces a new
obligation on all organisations (both public and
private) with 50 or more employees, or an annual
turnover or total assets of more than 10 million
euros, to set up internal whistleblowing processes.
These requirements are mandatory for financial
services organisations, regardless of their size.

The internal processes are broken down into a three-
tier approach:

Tier 1 – reporting to the employer via internal
reporting channels. The proposed Directive also
imposes a three- or six-month response time frame,
depending on the complexity of the issue. This first
tier can be omitted if the whistleblower has grounds
to believe that an internal report could jeopardise
any subsequent investigation.

A look at the new EU protection for whistleblowers

On 19 April 2019, the European Parliament approved a new Directive in principle, by a landslide vote of 591 – 29, to
provide greater protection to those who “blow the whistle”.
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Tier 2 – if tier one has been omitted, or the response
to an internal report deemed unsatisfactory, the next
step is external reporting to the national competent
authorities.

Tier 3 – as a final resort, the whistleblower can
disclose information directly to the media if, under
tier 1 or tier 2, the employer and/or the authorities
haven’t taken timely action or if the breach must be
disclosed immediately due to an imminent danger to
the public interest.

In a similar fashion to our current legislation, there is
protection afforded to whistleblowers against
retaliatory behaviour from their employers such as
demotion, reduction in hours or the termination of
their contract. However, interestingly, the proposed
Directive reverses the burden of proof, which means
that it is for the employer to demonstrate that they
did not act in retaliation where retaliatory behaviour
is alleged.

Finally, if a whistle blower made the report in good
faith to public authorities or the media in a lawful
way, they will be exempt from liability for breach of
any restriction on disclosure of information imposed
by contract, such as restrictive covenants in their
employment contract.

So, in conclusion, if implemented in the UK, the
proposed Directive will extend the definition of
whistleblower, mean whistleblowing policies and
responding to concerns in a timely manner becomes
mandatory and, also, widen the scope of reporting
and protection for those who make reports directly
to the media (at present, disclosure to the media is
only protected in very limited circumstances).
Therefore, it will become more important than ever
to have comprehensive whistleblowing policies
(coupled with thorough investigation) in place.

What impact will Brexit have?
If the UK were to leave the EU with a deal, it is likely
that the Directive will form part of the corporate
governance and accountability standards that the EU
will want to be upheld as part of any trade deal
between the UK and EU. Therefore, the Directive is
most likely going to be a prerequisite of any such
deal.
If the UK leaves without a deal, there will be no
compulsion on the UK to amend its current laws to
align with the new Directive; however, the UK seeks
to lead the way in safeguarding and, therefore, we
envisage that something very similar to the Directive
will find its way in to UK legislation.

And, finally, if there is no Brexit, the Directive must
be transposed into law by UK legislation, so the new
Directive will be binding.

NASH BUSINESS
The next edition of Nash Business will be published on the 15th

May. This will automatically be sent to everyone who has signed
up. If you haven’t signed up yet, please visit this link:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to
assist you with running and growing your business the right way.

https://www.nash.co.uk/nash-business-newsletter/


< 6 >

Until quite recently subject access requests have
been a relatively unused tool; however, with the
new GDPR coming into force in May 2018, data
protection in all its glory has been brought into
sharp focus and the spotlight is on businesses to
show what information they hold and how this
information is processed.

But what if you were exempt from responding to
a subject access request or from informing an
individual how you process their data? Well,
unlike the now legendary “Smooth Brexit”,
subject access exemptions do exist and can be
found hiding within the Data Protection Act 2018
and the GDPR. If they apply, businesses can be
relieved from providing not only responses to
subject access requests but also the following
individual rights:

• the right to be informed about the collec-
tion and use of their personal data includ-
ing providing individuals with information
on why you are processing their data and
your retention periods for that data;

• dealing with other individual rights such
as the right to rectification, erasure, data
portability, objection etc.;

• reporting personal data breaches; and

• complying with the seven key data pro-
tection principles.

I’m sure you will agree that this sounds
wonderful, but can you really use these
exemptions? Before getting into the exemptions
themselves, it is important to understand what
information is covered by the GDPR in the first
place as not everything is. If the data being
processed is personal or related to household
activity and has no connection to professional
commercial activity it is outside the scope of
GDPR. Letters to your pen pal and photographs
from that stag party in Prague can’t be picked up
in a subject access request (luckily for some I’m
sure). Similarly, the processing of data by law
enforcement authorities does not fall within
GDPR and nor does processing data for the
purposes of national security.

But what about every other business that’s not
fighting national crime or writing letters to
friends and family, can they rely on exemptions?
Before going down that route a word of warning
from us and the Information Commissioner’s
Office (ICO): exemptions should not be routinely

Subject Access Requests: the gift that keeps on giving

‘Subject Access Request’ - three words that every employer dread. Complying with one can take hours, if
not days, and sometimes requires a business sharing information that it would rather not.
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relied upon, they should be considered on a case
by cases basis and, if you do rely on an
exemption, you should always justify and
document your reasons for relying on it.

Warning out of the way, whether an exemption
can be relied upon generally depends on the
purpose for which the data is processed. Some
exemptions apply because you are processing
data for a particular purpose, whereas others
only apply because complying with the GDPR
could have a damaging effect on what you are
doing or prevent you from processing personal
data in a way that is required.

Unfortunately, there are too many exemptions to
list and to explain in detail; however, they can
be put under the following headings:

• Crime, law and public protection;

• Regulation, parliament and the judiciary;

• Journalism, research and archiving;

• Health, social work, education and child
abuse;

• Finance, management and negotiations;

• References and exams, and

• Subject access requests – information
about other people.

This said, the two most common exemptions you
are likely to come across though are probably
legal professional privilege (law) and the
negotiations exemption.

Legal professional privilege applies to the right
to be informed, the right of access and all the
principles (so far as they relate the right to be
informed or the right of access). The exemption
applies if data is being processed in respect of
which a claim to legal professional privilege
could be maintained in legal proceedings in
respect of which a duty of confidentiality is owed
by a professional legal adviser to his client.

In other words, legal professional privilege
applies to confidential information between
lawyers and their clients where the
communication is created for giving/receiving
legal advice or for the purpose of ongoing or
reasonably expected litigation.

As for the negotiation exemption, this covers the
right to be informed as well as the right to
access and all the principles (so far as they
relate to the right to be informed and the right of
access) in the same way as legal professional
privilege. The exemption applies to all personal
data in records of the business’ intentions
relating to any negotiations with an individual;
however, it only applies to the extent that
complying with GDPR would prejudice the
negotiations with the individual.

This means that you can rest assured when,
internally, discussing the negotiations for
settlement with an employee as they are exempt
from subject access. Just as a word of caution
though, only documents that would prejudice the
negotiation would be covered by this exemption
and so it is not an excuse to bandy documents
around under the pretence that their disclosure
would prejudice negotiations for a settlement.

Whilst we have used legal professional privilege
and negotiation as examples, this is just one of
the many exemptions provided for by the ICO.
We would recommend anyone receiving a
subject access request or who has a data
protection issue to seek advice to see whether or
not there is an exemption that could legitimately
be used.
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Interesting cases and legislation on the horizon
awaiting judgment from the Supreme Court

Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?

awaiting judgment from the Court of Appeal
Whether an employer’s breach of the implied sex equality clause giving rise to successful equal pay and constructive dismissal
claims could also found a separate claim of sex discrimination?

 awaiting judgment from the Court of Appeal
Is the Equality Act worded wide enough to encompass perceived disability discrimination?

awaiting judgment by Court of Appeal
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working.

due to be heard by Court of Appeal in May 2019
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?

due to be heard by Court of
Appeal in May 2019
Is offering enhanced contractual maternity pay, but only statutory shared parental pay indirectly discriminatory?

due to be heard by the Court of Appeal in May 2019
Whether the EAT was correct to hold that voluntary overtime which extends over a sufficient period of time on a regular and/or
recurring basis should be construed as ‘normal’ pay and included when calculating statutory holiday pay under the WTD and cannot
be distinguished as not being contractually ‘required’.

due to be heard by Employment Tribunal in May 2019
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

due to be heard by Supreme Court in June 2019
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by the Court of Appeal in October 2019
Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination purposes?

due to be heard by the Court of Appeal in October 2019
Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose legal
advice privilege due to iniquity.

due to be heard by the Court of Appeal in May 2020
Whether the complainant’s complaint to HR that he was being defamed by false rumours was made in the reasonable belief that it
was ‘in the public interest’.
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Important legislation changes ahead

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the
workers in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents
of children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will
depend on the terms on which the UK leaves the EU following Brexit. See the article in this edition for further information.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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