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Welcome to March’s edition of Nash Knowledge.

I hope you’re doing well, and with the end in sight of the
lockdowns, and the incredible success of the
vaccinations, things are certainly starting to look brighter.

We’ve got a wide variety of stories for you today. We’ve
focused on the Budget news regarding furlough, together
with other important information. Don’t forget as well, we
recently wrote on our website about the Uber decision -
follow this link to see it!

Thanks everyone, stay safe
Ian
igrimshaw@nash.co.uk

Head of Employment
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Do you have any
specific employment

law questions that
you want answers to?

In future editions of Nash Knowledge, we’ll take at
least one question that we’ve been sent, and we’ll

publish a full answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

We’re happy to keep it anonymous if you prefer!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion
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mailto:marketing@nash.co.uk


Most importantly for employers, the furlough
scheme has been extended from its original
deadline of the end of April until the end of
September. We know from Boris’ previous four
step announcement that whilst we’re looking at
society potentially re-opening on 21 June, social
distancing is set to remain in place until at least 4
September.

In terms of the extended furlough scheme, we also
know that from July, employers will be expected to
pay 10% towards the hours staff don’t work,
increasing to 20% in August and September.

It is estimated that the furlough scheme has, to
date, protected more than 11 million jobs so it is
hoped that the extension will continue in that vein,
giving businesses the support they need as the
economy slowly re-opens.

There is also good news for the self-employed as,
with the widening of the grant criteria, some
600,000 more people will now be eligible for
government support.

Budget 2021 - Furlough Announcement

Just in time for publishing this month’s Nash Knowledge, Rishi Sunak announced this year’s
budget (thank you Rishi).
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A non-discrimination rule means that a responsible
person (for example a trustee or manager of the
scheme) must not discriminate against another
person in carrying out any of their functions in
relation to the scheme, or harass or victimise
another person in relation to the scheme.

The provisions of an occupational pension scheme
take effect subject to the non-discrimination rule.
Also, “trustees or managers” of a scheme have a
power to make non-discriminatory alterations to a
scheme (section 62).

There is a statutory defence to a claim for
discrimination, including where a person is required
to do anything pursuant to a “requirement of an
enactment” (Schedule 22 Equality Act 2010).

London Fire Commissioner and others v Sargeant
UKEAT//0137/17

In June 2016, an Employment Tribunal ruled that
the claimants (firefighters who alleged age
discrimination) were not barred from bringing
claims of less favourable treatment on the grounds
of age by virtue of the statutory defence.

The various Fire and Rescue Authorities appealed
the decision of the Employment Tribunal.

In the appeal, the Authorities argued that they
should not be liable for age discrimination claims
as they were merely implementing the rules of the
pension schemes, contained in various statutory
instruments, and were acting pursuant to a
“requirement of an enactment”.

The firefighters argued that the authorities were
not required to apply discriminatory rules because
the pension scheme should take effect subject to
the non-discrimination rule (section 61).  This
meant that the statutory defence was not available
to the Fire and Rescue Authorities.
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Discriminatory provisions in pension scheme rules

The Equality Act 2010 provides that an occupational pension scheme must be taken to include
a non discrimination rule.
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The Authorities’ appeal was dismissed.

The EAT held that the provisions of section 61
operated by making a non-discrimination rule part of
the occupational pension scheme.

If a scheme provision, even if contained in minor
legislation, would oblige a “responsible person” to
discriminate against another person on age grounds,
that provision was subject to the non-discrimination
rule.

That rule obliged the responsible person not to
discriminate. Accordingly, the responsible person, by
discriminating against that person, breached the rules
of the scheme and thereby contravened the Equality
Act 2010.

Therefore, the authorities, by applying the relevant
regulations and discriminating on grounds of age,
were not doing something they were obliged to do by
the regulations. Instead, they were in breach of the
terms of the scheme, which included the non-
discrimination rule, and were in breach of the Equality
Act 2010.

The EAT confirmed that the non-discrimination rule
operated independently of the provisions of the
scheme and had priority over them by virtue of statute.

The EAT held that section 62 merely provided an
opportunity for trustees or managers, who did not
otherwise have the power to make non-discrimination
alterations, to alter the scheme so that it expressly
reflected that it took effect subject to the non-
discrimination rule.  The EAT held that the authorities
were “managers” of the scheme for the purpose of
having the power to pass a resolution.

The EAT held that it was clear that EU law required the
discriminatory provisions of the regulations to be
overridden, set aside, disapplied, or amended so that
the authorities were not required to contravene the
Equality Act 2010.

Comment
This decision is confirmation of the importance of
the effect of section 61 of the Equality Act 2010 on
occupational pension schemes. The EAT's
clarification on the scope of the statutory defence
will be of interest to those responsible for the
administration of other public sector pension
schemes.



As a starting point, let’s remind ourselves of how we
got here.  Last March, the government passed
emergency legislation allowing for the four weeks’
“basic” leave to be carried over for two years where
it was not “reasonably practicable” for it to be taken
in that leave year ‘as a result of the effects of
coronavirus (including on the worker, the employer
or the wider economy or society)’.

But what does not reasonably practicable mean?
One of the examples given by the government is
where an employer’s business is faced with
increased demand which means that it requires
workers to continue to be at work, so the employees
simply could not take holiday. ACAS gives a few
more examples including where a worker has been
self-isolating and didn’t take holiday, as they would
not have been able to properly rest and relax.  It is
certainly not a free for all.

If you are of the view that it was not reasonably
practicable for your employees to take their holiday
in the 2019/2020 leave year, you might find that
staff now have a large amount of leave to be taken
just as the light is appearing at the end of the COVID
tunnel.  If all of the staff head off on holiday just as
businesses begin to recover, it is not going to be

terribly helpful; however, bear in mind that the
carried over holiday can be taken over the next two
holiday years.

If staff are seeking to take holidays at unsuitable
times, you can still decline requests if the business
has good reason for requiring the employee to be
present.  If you want to ensure that holiday is taken
in a controlled manner, you can require employees
to take holiday requests on specific dates chosen by
you by giving notice, which is at least twice the
period of leave to be taken, specifying the holiday
dates to be taken – this may not be popular, but it
ensures the employer complies with their
obligations whilst limiting the operational impact of
the carried over holiday.

As a starting point, however, if your staff do have
carried over holiday, it would be wise to let them
know how much holiday they have carried over,
together with this years’ annual entitlement and
remind them of the need to take it.  Quarterly emails
reminding staff to take their holiday should assist in
avoiding a situation in two years’ time where every
member of staff suddenly tries to take four weeks’
holiday in the last month of the holiday year!
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We’ve got a large build-up of staff holiday resulting from COVID-19
and I just don’t know what to do!

QUESTION OF THE MONTH!



It’s coming around the mountain (again!)

Whilst the gender reporting obligations have been put back until 5 October 2021, there has
been no such relief when it comes to the Government’s desire to ease the collection of taxation
for those operating under off-payroll working.  As such, IR35 will be coming into force for
private sector businesses from 6 April 2021.

This means that, where a worker’s services are
provided through an intermediary, usually a personal
service company, businesses now need to consider
whether, if there was a direct contractual
relationship with the worker, would there be an
employment relationship?  If the answer is “yes”,
then the client business will be responsible for
paying tax and national insurance on the amount
invoiced before making payment to the intermediary
providing the worker.  If they do not make the
deduction, HMRC will pursue the end client for the
tax; not the worker.

So, what do businesses need to do?   First of all,
consider whether the new regime applies.  The
regime applies to all businesses which are not
“small”.  Small business are those which satisfy at
least two of the following requirements:

● Its annual turnover is not more than £10.2
million;

● Its balance sheet total is not more than £5.1
million;

● It has not more than 50 employees.

If it turns out your business is not “small” you will
need to consider whether you contract with
intermediaries for workers’ services and, if so, carry
out an assessment as to whether the off-payroll
rules apply.  To assist with this, HMRC has created
the CEST tool which, whilst not brilliant, can be
useful: if you answer all of the questions correctly,
HMRC has confirmed it will stand by the result that
the CEST tool creates.  A link to the CEST tool is
here: CEST Tool
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So, you have made your determination.  Well done.
What should you do with it?  Once a determination
has been made, the end client business need to
produce a Status Determination Statement and
send it both to the intermediary and to the worker;
at which point the worker can appeal the decision if
they wish.  If your business is the business which
pays the intermediary, you will also need to ensure
that any payments made to the intermediary have
tax and national insurance deducted.

It is a good idea to start planning for these changes
in advance of 6 April 2021, as the responsibility is
to make the deductions for tax and national
insurance from any payments for services provided
on or after 6 April 2021.  In addition, business
should be reviewing their contracts to ensure that
they accurately reflect the arrangements between
the business and any intermediaries providing
workers as having documentation which pretends
that an individual is outside of the regime when
they are really inside, is not going to fool anyone
(especially HMRC when it is on the hunt for taxes).

Coronavirus
Resource Hub for Business

Click Here for access to the hub

Have you visited our Resource Hub for businesses, full of
information and advice on how to deal with issues and problems
that arise directly caused by the virus? Our teams here at Nash & Co have
been busy putting together some articles that we hope will be of interest
and use to you. Just click the link below for more information and access
to the hub.

https://nash.co.uk/coronavirus-resource-hub/
https://nash.co.uk/coronavirus-resource-hub/


Background – Allay (UK) Ltd v Gehlen
Mr Gehlen, who is of Indian origin, was employed by
Allay as a Senior Data Analyst from 3 October 2016
until his dismissal on 15 September 2017.

Following his dismissal, Mr Gehlen raised that he
had been subject to racial harassment by another
employee during the course of his employment. In
light of this allegation, Allay carried out an
investigation which found that racial comments had
been made but the employee deemed them to be
‘banter’.

Mr Gehlen proceeded to bring an Employment
Tribunal claim for racial harassment, which was
upheld by the Tribunal.

The Tribunal also found that two of Mr Gehlen’s
managers were aware of the racist comments but
failed to take any appropriate action.

< 9 >

Standalone training is not sufficient

An employer who argued that it had taken ‘all reasonable steps’ to prevent harassment by
providing training to its employees, failed on the basis that the training had become ‘stale’.

Allay argued that it had taken all reasonable steps
to prevent the harassment and therefore they
should not be liable. The steps relied upon by Allay
included:

● having in place an equal opportunity policy;

● having anti-bullying and harassment
procedures; and

● providing training in equality and diversity and
bullying and harassment to its employees in
2015/2016.

The Tribunal rejected Allay’s argument that it had
taken all reasonable steps to prevent the
harassment on the basis that the training had
become ‘stale’ because the acts of harassment had
taken place after the training had been conducted
and the two managers had failed to take
appropriate action once becoming aware of the
racist comments. The training was also provided
two years before the acts of harassment.



Allay appealed to the Employment Appeal Tribunal.

Employment Appeal Tribunal (‘EAT’)
Upon appeal, the EAT held that the earlier Tribunal
was right to conclude that the training was stale
and no longer effective at preventing harassment.
The EAT said that there were further reasonable
steps Alley should have taken, including retraining.
The EAT did acknowledge that the earlier Tribunal
failed to take into account Allay’s policies and
procedures it had in place at the time; however, the
EAT concluded that, regardless, they were not
impressive, even for a small employer.

In light of the above, Allay’s appeal was dismissed.

Comment
The case demonstrates that, for an employer to
rely on the defence that it had taken all reasonable
steps to prevent any harassment and/or
discrimination, it must regularly review all of its
policies and carry out regular training. It is worth
taking note that the EAT emphasised that, in order
for an employer to rely on this defence, the
threshold is high and that it is not sufficient to have
‘brief and superficial training’.  Therefore, all
policies and training should be to an appropriate
level and up to date. In this case, the training was
given two years before the acts of harassment and
the Tribunal found that this was inadequate. It is
likely, therefore, that Tribunals will expect training
to be carried out on a yearly basis, depending on
the size of the company.

NASH BUSINESS
The most recent edition of Nash Business was
published at the start of December and the next one
will be going out in March 2021. You can read
December’s edition and subscribe to receive it
automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.
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https://www.nash.co.uk/nash-business-newsletter/
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - awaiting decision from Supreme Court
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee & Deliveroo - we’ve just had the judgement for Uber at the Supreme Court; however, for
the others, it is the Court of Appeal.
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Royal Mencap Society v Tomlinson-Blake – awaiting decision from Supreme Court
How sleep ins should be calculated for NMW purposes

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun
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Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Covid
Will it be necessary to enact Emergency volunteering leave to allow employees and workers unpaid
leave to volunteer in the health and social care sectors to help with covid?

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

IR35
IR35 - off payroll working rules are due to come in on 6 April 2021 for certain medium sized
and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


