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What, though, for employees?  Employees are
often advised to make notes of what has been
happening if they are feeling threatened or
mistreated; however, it is difficult for them to
make those notes contemporaneously, given that
they will normally be in the work place at the time
of any event, and, if the notes are made in the
work place, there is a risk that they will be found
by a colleague or, worse, the perpetrator.  Finally,
what evidence is there that the notes weren’t just
made up in advance of raising a grievance?

Somewhat belatedly, a number of applications
have emerged which enable employees to record
acts of misconduct, including harassment, in a
secure fashion, with each recording time stamped
to ensure that any report is accurate in terms of
chronology.  Once the employee is ready, they can
then submit their report to their employer.

In addition, some of the apps, have the capacity to
enable the employee’s report to only be submitted

if another report has been made about the same
individual or incident – essentially, ensuring that
they are not a lone voice.

In our view, these applications have great value –
they can help ensure transparency and provide
employees with the safeguards that they need to
report incidents which, otherwise, could render
the workplace an unpleasant, or even threatening,
environment.  The timestamping function ensures
that records of events that have been produced in
hindsight should be eliminated.  Importantly, they
also demonstrate that an employer cares enough
to provide this function to their staff.

So, what are the risks?  From our perspective,
there is a risk that employers and Tribunals trust
the reports blindly.  The vast majority of the
reporting on these apps will, we have no doubt, be
genuine and honest; however, we have seen many
examples of groups of employees working
together to create a fiction around an individual or
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Harassed? There’s an app for that

One of the things we always say to our clients is “paperwork paperwork paperwork”: the burden
of proof is on employers in the vast majority of Tribunal matters and, therefore, accurate records
of what conversations have been had or what investigations have been carried out are essential,
as memories often fade and especially now that Employment Tribunal claims are taking longer than
ever to find their way through the system.
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exaggerating events out of a grievance or
vendetta.  Often, those fictions can be unraveled
by showing repeated inconsistencies in accounts
and, sometimes, obvious untruths; however,
where individuals are able to produce their
accounts together, over many months, there is a
risk that innocent employees could be targeted by
what appears to be genuine and credible
allegations.

How do we resolve this then?  Our view is apps
like “Vaultplatform” will have an important place in
internal investigations and ensuring a safe work
place, but they do not and cannot replace the
independent and thorough investigation that HR
carries out once concerns are raised and they
must not be seen as a panacea to a better work
place.

BUSINESS CYCLE NETWORK
Are you a keen cyclist looking for a new style of networking? Then why not give our Business
Cycle Network a go? Meeting monthly, we go for a 90 minute cycle as a group, leaving and
returning from the Nuffield Health Devonshire, and on the group’s return, we’ll spend some
time chatting and forging new business relationships over bacon sandwiches and tea/coffee.
You’re then free to use the club’s facilities before going back to work.

Interested? Visit us at www.nash.co.uk/cycling to find out more information about the rides,
read the guidelines and register to take part.

www.nash.co.uk/cycling
www.nash.co.uk/cycling
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The law
In order to make a claim for unfair dismissal
generally, an employee must have been
continuously employed for a period of at least two
years; however, there are exceptions to this
requirement. The law permits employees, who
have less than two years’ service, to bring a claim
for unfair dismissal for a number of specified
reasons as they are deemed to make the dismissal
‘automatically unfair’. These specified reasons
include reasons connected to pregnancy, health
and safety or asserting a statutory right, to name a
few.

The case of Spaceman v ISS Mediclean Ltd t/a ISS
Facility Service Healthcare (UKEAT/01/42/18/JOJ)

The Claimant, Mr Spaceman, who had less than
two years service, was suspended after a col-
league made an allegation against him of sexual
harassment and assault. During his suspension

two other colleagues made similar allegations. The
Respondent, ISS Mediclean, investigated the
allegations and initiated disciplinary proceedings.

During the disciplinary proceedings, Mr Spaceman
alleged unfairness by claiming that ISS Mediclean
had predetermined his dismissal. Specifically, Mr
Spaceman explained that he had been told that
the General Manager had informed his colleague
that he was going to be ‘sacked anyway’ and that ‘a
disciplinary officer has been told to dismiss’ him.

After Mr Spaceman was summarily dismissed, he
brought proceedings in the Employment Tribunal
claiming first, that his dismissal was automatically
unfair because his statement that the decision
was predetermined constituted the assertion of a
statutory right (specifically, the statutory right not
to be unfairly dismissed) and second, that by mak-
ing the allegation that the decision was predeter-
mined, this had become the reason for his
dismissal.

Don’t jump before you are pushed

The Employment Appeal Tribunal (‘EAT’) has confirmed that a Claimant bringing a claim that their dismissal was
automatically unfair under s104(1)(b) of the Employment Rights Act (‘ERA’) 1996 must show that they made an
allegation that there had been an infringement of a statutory right, not merely that his employer may or may
threaten to intend to infringe a right.



The Tribunal, at the Preliminary Hearing, held that
s104 (1) (b) ERA 1996 requires the Claimant to as-
sert ‘that the employer had infringed a right of his
which is a relevant statutory right’ and the use of
the past tense in this section is particularly
significant.  For Mr Spaceman to rely on this
assertion to enable his dismissal to be
automatically unfair, Mr Spaceman must have
already been dismissed at the time he made the
assertion; this creates a somewhat marvellously
circular situation: the dismissal must have already
taken place at the time that the assertion of the
right not to be unfairly dismissed is made and,
therefore, the dismissal itself cannot have been
because of the assertion of the statutory right, as
it had already happened, and thus the dismissal
cannot be automatically unfair.

Mr Spaceman’s claim was struck out on the basis
that it had no reasonable prospect of success. The
Claimant appealed to the Employment Appeal
Tribunal.

The EAT decision

The EAT dismissed Mr Spaceman’s appeal. In par-
ticular, the EAT confirmed the Tribunal’s earlier

decision that s104(1)(b) requires an allegation by
the employee that there had already been an
infringement of a statutory right. An allegation
that there may be a breach in the future is not
sufficient.

Comment

The EAT has provided useful clarification on the
use of s104(1)(b) by confirming that in order for a
Claimant to successfully bring a claim of automatic
unfair dismissal under this section and, thereby,
avoid the usual two-year qualifying
service requirement to bring a claim for unfair
dismissal, the Claimant must show that the
Respondent had infringed his rights and not that
they will or might infringe his rights in the future.

Had this not of been the decision, it would have
led to the unsustainable situation that an
employee could avoid the need for a qualifying
period before bringing a claim of unfair dismissal
by simply complaining that a dismissal was going
to be unfair prior to being dismissed, a decision
which would have fundamentally undermined the
purpose of having a qualifying period for unfair
dismissal in the first place.
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NASH BUSINESS
Our second edition of Nash Business was published on the
14th February. Did you get it or have you registered to
receive it yet? If not, you can do so by visiting:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful
advice to assist you with running and growing your business
the right way.

https://www.nash.co.uk/nash-business-newsletter/
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Ms de Groen was employed by Gan Menachem
Hendon Ltd, a Jewish nursery, as a teacher and
a team leader. The nursery was affiliated with
the Chabad Lubavitch Hasidic movement and
was run in accordance with the ultra-orthodox
Chabad principles.

In May 2016, Ms de Groen attended a BBQ
arranged by a local synagogue, affiliated with
the nursery, with her boyfriend. At the BBQ,
during a conversation with one of the nursery’s
directors, Ms de Groen’s boyfriend mentioned
that he was living with Ms de Groen.

The Headteacher and the Managing Director of
the nursery met with the Ms de Groen on 27
June 2016 and told her that, although her
private life was no concern to the nursery, she
risked damaging the reputation of the nursery.
They also told Ms de Groen that living with her
partner and having children outside of marriage
was wrong and that time was running out for
her to have children and that she should seek
counselling if she had problems with the idea of
marriage.

With what we presume was with a wink and a
nod, the Head Teacher and Managing Director
suggested to Ms de Groen that she should tell
the Headteacher and Managing Director that
she was no longer living with her boyfriend,
even if this was not true, so that they could tell
parents that this was what she had informed
them. Ms de Groen refused and was eventually
dismissed with one reason for dismissal cited
as ‘acting in contravention of the nursery’s
culture, ethos and religious beliefs.’

Ms de Groen brought claims of direct
discrimination and harassment on the grounds
of sex and direct and indirect discrimination
claims on the ground of religion or belief under
the Equality Act 2010. The Employment Tribunal
upheld all of Ms de Groen’s claims. In relation to
direct religion or belief discrimination, it was
found that the disciplinary and dismissal
process was inextricably linked with Ms de
Groen’s lack of belief (lack of belief being
included under Section 10 of the Equality Act).
As for indirect discrimination, the Tribunal
concluded that the nursery had applied a

Gan Menachem Hendon Limited v de Groen

Does less favourable treatment due to the religion or belief of the "discriminator" constitute direct
discrimination? We take a look at the Employment Appeal Tribunal’s decision in Gan Menachem Hendon Limited v
de Groen.
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provision, criterion or practice (‘PCP’) of
requiring Ms de Groen to be prepared to make
a dishonest statement about her private life in
order to remain employed.

The nursery appealed to the Employment
Appeal Tribunal and was successful.  Following
the Supreme Court decision in Lee v Ashers
Baking Co (the so called ‘gay cake’ row) the
Employment Appeal Tribunal held that
discrimination had to be on the grounds of the
alleged victim’s religion, rather than the alleged
perpetrator’s religion: the perpetrator would act
the same way towards anyone, whatever their
religion so there would not be any difference in
treatment with any comparator.

As for indirect discrimination, the Employment
Appeal Tribunal concluded that the nursery had
not applied a PCP, as there was no evidence to
suggest that the Headteacher/Managing
Director asking Ms de Groen to lie about her
relationship or private life to remained
employed was anything other than an ad hoc
measure. Although it is possible for a PCP to
emerge from the events of a single occasion,
there must be evidence of a practice or more
general approach: there must be an element of
repetition about it, which, in this case, there
was not. As no PCP could be identified, Ms de
Groen’s indirect discrimination claim failed.

Employment Team

Tel: 01752 827081
Web: www.nash.co.uk/business/employment

In our view, although Ms de Groen was treated
poorly for her views on living with her partner,
this was not sufficient to satisfy the legal tests
for direct or indirect discrimination on the
grounds of religion and belief. It’s not all doom
and gloom for Ms de Groen though, she was
still successful in her claims of discrimination on
the grounds of her sex, which is hardly
surprising given the comments made about
marriage and childbirth.

www.nash.co.uk/business/employment
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Mr Awan was employed by an airline at Heathrow,
he worked in security. He was contractually entitled
to six months’ sick pay. He was also entitled, if he
was unable to work due to sickness or injury, to two
thirds of his salary until he returned to work, retired
or died; a long-term disability plan or permanent
health insurance (PHI). This benefit was provided via
an insurance policy taken out by the airline.

The airline decided to outsource security, and two
months later in October 2012, Mr Awan became too
ill to work due to depression. Two months later, in
December 2012, he was TUPEd to ICTS.

ICTS had an insurer who provided the same PHI
benefits as the airline. However, their insurer would
not cover Mr Awan or anyone else already on sick
leave.

Somewhat surprisingly the airline’s insurer agreed,
as a gesture of goodwill, to pay Mr Awan until
September 2014 when they stopped paying. Mr
Awan was still too ill to return to work and, in
November 2014, ICTS dismissed him for lack of
capability in accordance with their right to give him
contractual notice at any time under his contract.

The ET rejected his claim of unfair dismissal and
disability discrimination, noting that his continued
employment would have caused ICTS operational
difficulties.

The EAT reversed that decision. The right to give
notice in the contract of employment at any time
was contradictory to Mr Awan’s right to be paid
when he was not able to work until he got better,
retired or died.

The EAT implied a term into Mr Awan’s contract that
“once the employee became entitled to payment of
disability income…the employer will not dismiss him
on the grounds of his continuing incapacity to
work”.

The EAT noted that the whole purpose of PHI or
other disability schemes would be defeated if an
employer could end entitlements under such a
scheme by dismissing employees when they
became unfit for work. Whether an employer has a
right to do so is a matter of construction of the
particular contract of employment.

Key points:
Employers who offer PHI or long-term disability
benefit plans should be made aware of all the
implications of such an attractive benefit. If an
employer, despite offering PHI or long-term
disability benefit wants to have the right to be able
to terminate an employee’s contract when that
employee is or might be entitled to benefits then
the contract must be very explicit in terms of giving
the employer the right to terminate in such a
situation.

Permanent Health Insurance - Employers beware

A look at the case of Awan v ICTS UK Limited.
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The Equality Act 2010 states that a person is
disabled if they have a mental or physical
impairment which has a long-term, substantial
adverse effect on their ability to carry out normal
day-to-day activities (with such assessment being
carried out as if the employee was not taking
medication etc).

It is well understood that ‘long-term’ means 12
months or more (or for the rest of that person’s
life if likely to be shorter) and ‘substantial’ means
more than minor or trivial but in Nissa v Waverly
Education Foundation Ltd (1) and Ms J Newsome (2)
the Employment Appeal Tribunal gives sound
guidance on how to approach these two elements
of the definition.

Mrs Nissa was employed by the First Respondent
from 2013, latterly as a science teacher. She
resigned on 31 August 2016, claiming that from
December 2015 onwards, she had suffered from a
physical impairment (later diagnosed as
fibromyalgia) and associated mental distress and
had suffered disability discrimination.

The Respondents (the employer and its
headteacher Ms Newsome) accepted she suffered
from both the mental and physical impairments
but did not accept that any adverse effect on her
ability to carry out normal day-to-day activities

(1) existed in the case of the mental distress

or

(2) was substantial so far as the fibromyalgia
was concerned.

The Employment Tribunal found the first recorded
onset of any impairment had been 1 December
2015 and so not 12 months prior to resignation. It
therefore considered whether there was any
earlier indication that either impairment was likely
to last 12 months or more. It decided that until a
consultant rheumatologist’s diagnosis of
fibromyalgia on 12 August 2016 (which was not
reported to the GP until October), it was not
possible to believe the condition or conditions
were likely to be long-term.

When is a disability not a disability?

When it is not ‘long term’ or ‘substantial’  …whatever that really means.



The ET also said the Claimant’s evidence as to the
effect on her day-to-day activities was vague and
none of her medical advisors had referenced any
specific activities with which she struggled or
could not carry out, and so she had also failed to
show that any effect was substantial. As such it
was determined that she was not disabled for the
purposes of the Act.

The EAT took a different approach.

Her Honour Judge Eady QC decided that the
absence of a diagnosis of fibromyalgia was not
necessarily determinative and that the ET had
focussed too much on the question of diagnosis
rather than the impairment. She said it had failed
to properly assess the Claimant’s (and her
doctors’) reports of the effects of the impairment
at the time and the reality of the risk that it ‘could
well happen’ that they would subsist for 12
months or more. HHJ Eady considered there was
indeed sufficient evidence to deduce that the
effects could well continue for 12 months or more.

Considering the ET harsh in deciding the
Claimant’s evidence was vague as to how
substantial the effects of the impairment(s) were,
the EAT noted the Claimants’ witness statement
recorded struggles to cook, wash, bathe etc and
gave precise examples of how difficult, painful and
exhausting her timetable and being at work could
be but conceded that the ET had the benefit of
having heard the Claimant giving evidence and
being tested under cross examination which may
have coloured its view.

HHJ Eady, however, went on to note that a
doctor’s report, written at the relevant time,
expressly recorded the effects of Mrs Nissa’s
condition and that she was prescribed medication
to mitigate the symptoms yet the ET had failed to
assess the effects without the treatment. Further
the Respondents had not claimed she was
malingering when Mrs Nissa had had to take time
off work due to her impairments.

The EAT allowed the appeal and remitted the case
to a different ET.
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Interesting cases and legislation on the horizon
awaiting judgment from the Supreme Court

Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?

awaiting judgment from the Court of Appeal
Whether the High Court was correct to hold that suspension was not a neutral act and in this case a suspension of a teacher
amounted to a breach of the implied term of trust and confidence as a knee-jerk default response to an allegation of unreasonable
force against a disruptive child.

awaiting judgement from the Court of Appeal
Whether an employer’s breach of the implied sex equality clause giving rise to successful equal pay and constructive dismissal
claims could also found a separate claim of sex discrimination?

 awaiting judgement from the Court of Appeal
Is the Equality Act worded wide enough to encompass perceived disability discrimination?

due to be heard at the Court of Appeal in April 2019
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working.

due to be heard by Court of Appeal in May 2019
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?

due to be heard by Supreme Court in June 2019
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?

awaiting judgement by Court of Appeal
Whether the High Court erred in finding that the Trust’s refusal to adjourn its disciplinary processes, pending a decision by the CPS
whether to press criminal charges, has breached the implied term of mutual trust and confidence in the Claimant’s contract of
employment and the Trust was not entitled to stop paying the Claimant’s salary in circumstances where it, and the General Medical
Council, had suspended him.

due to be heard by Court of

Appeal in May 2019.
Is offering enhanced contractual maternity pay, but only statutory shared parental pay indirectly discriminatory?

due to be heard by the Court of Appeal in May 2019
Whether the EAT was correct to hold that voluntary overtime which extends over a sufficient period of time on a regular and/or
recurring basis should be construed as ‘normal’ pay and included when calculating statutory holiday pay under the WTD and cannot
be distinguished as not being contractually ‘required’.

due to be heard by the Court of Appeal in October 2019
Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination purposes?

due to be heard by the Court of Appeal in October 2019.
Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose legal
advice privilege due to iniquity?
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Important legislation changes ahead

Itemised pay statements will be required to contain information regarding the number of hours worked by an employee for which
they are being paid where the employee’s pay varies as a consequence of the time worked.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the workers
in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents of
children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting …
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 



 

< 14 >

National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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