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Surely, then it will be dead easy to get going
again?  We will give the staff a ring, tell them to
come on back and they will leave the glorious
spring weather and return to work with a hop,
skip and merry jump?  Unfortunately, no.

Preparing the work environment for a business
to become operational safely again and
arrangements for the return of staff are
intimately linked.

So, what should you be doing for the office
environment?  First off, employers need to
complete a risk assessment of their workplace
and share the results of this with their
employees, seeking feedback from them. If
there is a health and safety representative, they
should be consulted with as part of this
process.

Once the risk assessment has been completed,
employers need to think about way those risks
can be mitigated, for example reorganizing
workspaces, photocopiers and drinks facilities
to maintain social distancing; teams working on
a rotational or shift basis; staggered start times
to avoid mass entrance and exit to the building;
providing parking; use of PPE; and lots of hand
sanitizer.

< 2 >

Returning from furlough

Finally, there are the shoots of hope that businesses, especially retail businesses, will be able to start on
the road to recovery.  Many have been shut since March and their staff have been furloughed, often at
80% of their normal pay.
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If you require assistance in relation to a health
and safety assessment or implementing the
results, we would recommend you speak to
H&S Dept who are specialists in making
businesses COVID-19 secure.

Now, how does this link in with the merry staff
skipping back through the door from furlough?
Unfortunately, whilst the vast majority of staff
are itching to return to their jobs, there will be a
small minority who have rather enjoyed
furlough and would rather remain upon it and
they can use these health and safety
requirements to their advantage.

An employee may, for example, decide that
they are not returning to work because they
claim they think that they will contract COVID-
19 at their workplace.  Whilst the employer may
consider leaving that individual on furlough for
a quiet life, they may also take the view that this
staff member is required back at work.  An
employer may, as a result, decide that they wish
to dismiss this individual for a failure to attend
work or not pay them for the days that they
don’t attend; both approaches carry risk, but
that risk can be significantly reduced.

The UKs protection for employees from
dismissal and detriment in Health and Safety
cases is broad.  An employee is protected from

dismissal or detriment on the grounds of
absence from work if that absence was due to a
reasonable belief that attending work would put
them in serious and imminent danger (and they
could not reasonably have been expected to
avert that danger).

So, the question is “Could an employee
reasonably believe that the risk of contracting
COVID-19 in the workforce was serious and
imminent?” and the key word is “reasonably”.

There is, of course, no case law on this yet when
it comes to the current pandemic; however, if a
full risk assessment has been carried out, the
results shared and discussed with the staff and
measures to mitigate any identified risks as far
as possible are implemented and
communicated to the staff, it will be much more
difficult for an employee to say that they
“reasonably believed” that there was a “serious
and imminent danger” of contracting COVID-19
for the purposes of bringing a successful claim
against their employer.

By putting in place clear risk assessments and
protection measures, which are shared with
staff, employers will be able to appropriately
and pro-actively manage their workforce’s
return to work with a much-reduced risk of
litigation along the way.



The judgement in this case was actually
delivered on the same day as the Morrisons
data protection case (which also concerned
vicarious liability and which we look at later in
this month’s issue) so safe to say it was a busy
day for the Supreme Court!

The issue in the Barclays Bank case was
whether Barclays was vicariously liable for the
sexual assaults committed by a deceased
Doctor who carried out medical examinations
of employees for Barclays.

Barclays arranged the appointments with Dr
Bates, told the applicants when and where to
go (Dr Bates’ house where he had a consulting
room) and provided Dr Bates with a pro forma
report to be filled in. This was headed ‘Barclays
Confidential Medical Report’ and was signed by
Dr Bates and the applicant. Dr Bates was paid a
fee for each report.

The case first went to the Employment Tribunal
who found that Barclays was liable – the Court
of Appeal agreed but a further appeal was
made to the Supreme Court.

The salient issue at the Supreme Court, as
summarised by Lady Hole in her opening
statement, was how far does the law of
vicarious liability extend today? Barclays’
position was that although recent decisions had
expanded the categories of relationship that
can give rise to vicarious liability beyond a
contract of employment, it remained that an
employer is not liable for the acts of an
independent contractor. The Claimants’ case
was that the law was now multi-faceted and
that there were a range of incidents to consider
in deciding whether it was ‘fair just and
reasonable’ to impose vicarious liability. The
five incidents had been set out by Lord Phillips
in the case of Christian Brothers, Cox v Ministry of
Justice and were:

(i) the employer is more likely to have
the means to compensate the victim
than the employee and can be ex-
pected to have insured against that
liability;
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The law of vicarious liability is on the move - but how far can that move
take it?

The above were the opening words of Lady Hale, delivering the Supreme Court’s judgement in the case of
Barclays Bank plc v Various Claimants.
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(ii) the tort will have been committed
as a result of activity being taken by
the employee on behalf of the
employer;

(iii) the employee’s activity is likely to be
part of the business activity of the
employer;

(iv) the employer, by employing the
employee to carry on the activity will
have created the risk of the tort
committed by the employee; and

(v) the employee will, to a greater or
lesser degree, have been under the
control of the employer.

As a quick recap, two elements have to be
shown before a person can be made vicariously
liable for the torts committed by another:

1. The first is a relationship between the
two which makes it proper for the law
to make one party pay for the fault of
the other - historically this has been
limited to employer and employee;

2. The second is the connection between
that relationship and the persons’
wrongdoing. Historically, the tort had to
be committed in the course or within
the scope of the tortfeasor’s
employment.

Lady Hale looked at all of the recent cases
regarding vicarious liability and came to the
conclusion that the question is, as it has always
been, whether the tortfeasor is carrying on
business on his own account or whether he is in
a relationship akin to employment.

Lady Hale clarified that the five incidents
identified by Lord Phillips may be helpful in
doubtful cases, i.e. in deciding whether workers
who are technically self-employed or agency
workers are in reality, part and parcel of the

employer’s business. However, where it is clear
that the tortfeasor is carrying on his own
independent business, it is not necessary to
consider the five incidents.

Applying this to Dr Bates, Lady Hale concluded
that he was not at any time an employee of the
bank nor anything close to it. He chose the
questions he wanted to answer on the forms,
he was not paid a retainer which might have
obliged him to accept a certain number of
referrals, he was able to refuse an examination
and he no doubt carried his own medical
liability insurance. He was clearly on business
on his own account as a medical practitioner
with a portfolio of patients and clients: not just
Barclays.

Our view:

The Supreme Court rulings in both WM
Morrisons and Barclays Bank will come as a relief
to insurers and employers who feared their
potential liability in relation to vicarious liability
expanding.

Lady Hale has clarified the law when it comes to
vicarious liability: employers are not vicariously
liable for those who are genuinely carrying on
their own independent business (i.e. self-
employed contractors) but where it is doubtful
(i.e. whether the person is in reality an
employee or worker), they very well could be.
Therefore, in that sense, this case serves as a
useful reminder for employers to review their
arrangements with contractors to ensure that
they are genuinely in business on their own
account: not only for vicarious liability purposes,
but to protect them against other successful
claims under employment law.



The importance of clarity

The recent case of Lowri Beck Services Limited v Brophy has underlined the importance of being clear with
employees when terminating their employment, as seemingly obvious statements, when challenged, can
lead to all sorts of mischief in the courts.

By way of background, Lowri Beck Services
installs and services water and electricity meters.
Patrick Brophy was employed by Lowri Beck
Services as a  Meter Operative.  Patrick is
severely dyslexic and, in matters of an official
nature, relies heavily on his brother, Michael.
In June 2017, Patrick was subjected to
disciplinary proceedings for allegedly leaving a
meter in a dangerous state.  During the meeting,
Patrick was told that a decision would not be
made immediately and that a decision would be
sent to him in writing.

On 29 June 2017, the disciplinary officer
telephoned Patrick and informed him that he
was being dismissed for gross misconduct with
immediate effect and that he would be receiving
a letter.  The letter was sent, dated 4 July 2017,
and arrived with Patrick on 6 July 2017.  The
letter said:

“Further to the disciplinary hearing on Wednesday,
21 June 2017 and out [sic] telephone conversation
on Thursday, 29 June 2017, I am writing to inform
you of my decision”.  The letter went on to explain
the rationale for the decision and then, towards
the end of the letter, confirmed “I have no option
but to dismiss for gross misconduct.  This dismissal
will take effect from 29 June 2017”.

Ignoring the obvious point that, to suggest that
someone has no option but to dismiss, is clearly
not true – they can make any decision they want,
it’s just that they felt the appropriate option was
to dismiss; whilst there are some grammatical
issues insofar as saying that the dismissal will
take effect when it had already done so, it
appears clear from the letter that the
termination date was 29 June 2017.  Or was it?
Patrick told his brother, Michael, about the letter,
but did not tell Michael that he had been
informed of his dismissal during a telephone
conversation.

ACAS was not contacted until 30 September
2020, after the deadline to do so had expired.  So
the claims of unfair dismissal and wrongful
dismissal were out of time.

At a preliminary hearing, however, the Judge
found that, it was not reasonably practicable for
Patrick to issue the claim in time because,
amongst other matters, the letter was unclear
and contradictory and Michael was not a skilled
advisor and, therefore, allowed the claims of
unfair dismissal and wrongful dismissal to
proceed, despite being submitted out of time.
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The Employment Appeal Tribunal agreed, as did
Lord Justice Underhill at the Court of Appeal.
Lord Justice Underhill found that It was
reasonable for the Claimant and his brother to
take the view that his formal dismissal only took
effect when he received a letter communicating it.
That would be a natural understanding for lay
people, reinforced by the fact that the Claimant
had previously been told that he would be
receiving such a letter. Of course the reference in
the letter to dismissal taking effect from 29 June
did muddy the waters, but it did not do so to a
point where the Judge was bound to find that it
was unreasonable of the Claimant and his brother
not to have sought further advice.

So what do we learn from this?  It is very simple
to use a precedent letter and fill in the relevant
information; however, in doing so, it can be
easy to fall into a trap of the letter being
contradictory: in this case, the contradiction was
reference to a past termination date in the
future tense.  In addition, if an employee has
been informed of their termination date
verbally, confirm that this has taken place in the
letter so that there can be no ambiguity in the
future when arguing over when the effective
date of termination was or when the employee
could reasonably have believed it was.
Proof read your letters: it could save a lot of
litigation and cost further down the road.

Angela Hay

mailto:igrimshaw@nash.co.uk
mailto:jloney@nash.co.uk
mailto:rcollins@nash.co.uk
mailto:rcollins@nash.co.uk
mailto:ahay@nash.co.uk
mailto:ahay@nash.co.uk
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The facts of Sangha v Entertainment UK Ltd give a
clear example of what this may mean in
practice.

The fire alarm went off and employees
evacuated the building apart from S. This was a
serious and clear breach of the employer’s
policy. Not reacting to a fire alarm not only runs
the risk of endangering your own life but
potentially those of others who may attempt to
rescue you.

In her defence S said that she had recently had
to go to India to attend an uncle’s funeral, at the
same time her brother had a stroke. When she
got back to the UK she was distressed tired and
not feeling well but had nevertheless gone to
work.

Her employer dismissed her for gross
misconduct.
An Employment Tribunal held that her dismissal
was unfair. The employer had never said that
failing to leave the building would be regarded
as gross misconduct and that a reasonable

employer would have taken into account her
bereavement and health and would not have
dismissed her. The Tribunal said that a final
written warning would have been appropriate
and as such reduced S’s compensation by 65%.

Bereavement and misconduct

Employers who are aware that an employee has suffered a bereavement should not ignore it when faced
with an allegation of misconduct.
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Ms Gittens was a manager, and her team’s
shared iPad incurred a data bill of £8,523. In an
investigative report Ms Gittens claimed she was
unable to narrow the data charges down to one
person. The company asked another employee
to investigate. Ms Gittens later admitted she
had the iPad at the time the charges were
incurred. Following a disciplinary process, Ms
Gittens was dismissed for gross misconduct on
the grounds of dishonesty and a breach of trust
and confidence.

The Tribunal dismissed Ms Gittens’ claims for
unfair dismissal and discrimination but upheld
a claim for breach of contract in relation to
three months’ notice pay (wrongful dismissal).
The Tribunal decided that the Claimant was not
under a duty to report her own wrongdoing
when asked to investigate an incident, as there
was no express contractual requirement to
disclose any wrongdoing.

The charity appealed the Tribunal’s finding that
there was no wrongful dismissal.

The wrongful dismissal test is an objective test;
a Tribunal must decide whether an employee is

responsible for a repudiatory breach of their
employment contract, entitling the employer to
dismiss the employee without notice.

The EAT found the Tribunal had wrongly
focussed on the lack of an express term in the
employment contract requiring the employee
to disclose her own wrongdoing.  A breach of
the implied term of trust and confidence is a
repudiatory breach.  The Tribunal had conflated
an employee's right not to disclose their own
wrongdoing where they owed no fiduciary duty
with the right to say something that is not true.

Employers should ensure that when there are
shared team IT resources (which incur costs)
team members are aware of cost implications
of using these and are provided with a usage
policy. Where appropriate, have a log to
document which team member is using the IT
resource at a given time.

Employers should also remember that an
employee does not need to have breached an
express term of their contract to be able to
dismiss without notice; it is sufficient to show a
breach of the implied term of trust and
confidence.

Manager who intentionally submitted a false investigation report was
not wrongfully dismissed.

In Human Kind Charity v Gittens the EAT, overturning the Employment Tribunal, found that the charity had
been entitled to terminate a manager’s employment summarily for submitting a false investigation report.
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In establishing whether an employer is
vicariously liable for the acts of an employee, it
should be considered whether the acts were “so
closely connected with [the] employment that it
would be fair and just to hold the employers
vicariously liable.”

In applying the “close connection” test, the
Court of Appeal held that, as what the
employee had actually done was closely
connected to what he had been asked to do,
there was a sufficient connection between the
employee’s actions and his employment to
make Morrisons vicariously liable.

The Supreme Court held that the Court of
Appeal and lower courts had misunderstood
the correct test for determining whether an
employer was vicariously liable for the actions
of a disgruntled employee who posted the
payroll details of around 100,000 employees
online.

However, the Supreme Court held that a
sufficient causal connection between the
employment and the actions of the employee
does not in itself satisfy the close connection

test. The correct analysis of the close
connection test is whether 'the wrongful
conduct was so closely connected with acts the
employee was authorised to do that it may
fairly and properly be regarded as done by the
employee while acting in the ordinary course of
his employment.'

To establish this, the Supreme Court considered
the 'field of activities' that Morrisons had
entrusted to the employee and held that the
online disclosure of data did not form part of
his field of activities. He was authorised to
transmit payroll data to the external auditor, he
was not authorised to publish the payroll data
online, and so this act was not sufficiently
closely connected with what he had been given
authority to do that it could fairly and properly
be regarded as being done in the ordinary
course of his employment.

The simple fact that an individual’s employment
gives them the opportunity to commit a
wrongful act is not sufficient to impose
vicarious liability on their employer. The
Supreme Court held that, on the correct
analysis of the close connection test, the

Vicarious liability - WM Morrison Supermarkets plc v Various Claimants

The employee was a senior IT internal auditor.  In the course of his employment, he had received the
payroll data and had been asked to send it to the company’s external auditor. However, he had copied it
and disclosed it in an unauthorised way (published it online).



NASH BUSINESS
The most recent edition of Nash Business was
published in February and the next one will be going
out in June. You can see February’s edition and sign
up automatically here:

https://www.nash.co.uk/nash-business-
newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.
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connection was not made out and Morrisons
was not vicariously liable as the employee was
pursuing a personal vendetta outside the
authority given to him.

The Supreme Court did agree with the Court of
Appeal that the Data Protection Act 1998 (DPA)
did not exclude vicarious liability, stating that it
was possible for a breach of the DPA by an
employee, and a finding of vicarious liability
against the employer, to co-exist.

Implications for employers
The fact that the Supreme Court has clarified
the law on vicarious liability in this way will be
welcome news to employers because, on the
face of it, there is little that Morrisons could
have done differently to have prevented what
happened in light of what the employee was
employed to do.

With many employees now working away from
the office, employers need to be more mindful
than ever about the security measures and
procedures they have in place to protect
personal data.

● Stress-testing your data security systems is
essential; were it not for Morrisons’ robust
security measures they would probably
have faced primary liability under the Data
Protection Act as well. (Note that the case
was brought before GDPR was in force).

● Consider what systems you have in place to
control access and use of personal data by
employees. Limit the number of people
who can access certain data and consider
who those people should be.  Ensure you
can readily identify who has accessed or
copied data from your systems.

● Breaches can happen accidentally as well as
maliciously. Ensure that your employees
are sufficiently trained in data security and
reminded of basic data protection
measures.



< 12 >

Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - due to be heard by the Supreme Court in July 2020
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

B v Yodel Delivery Network – awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the
Working Time Regulations 1998?

Harper Trust v Brazel – application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers.

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage” to
a gay customer

Consibee v Crossley Farms Ltd & others - permission to appeal to EAT being sought
Is vegetarianism a protected belief?
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Important legislation changes ahead

2020?

Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants
will be paid to the workers in full.

The National Insurance Contributions Bill
Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and
employees to receive a statement on their first day of work comes into effect on 6 April 2020. Also,
extend the reference period for WTR annual leave from 12 to 52 weeks.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give
qualifying bereaved parents of children the right to two weeks’ paid leave from 6 April 2020.

The so called Swedish Derogation under the Agency Worker Regulations is to be removed in April
2020.

2021?
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium, sized
and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations) will
have to set up internal reporting channels that would allow people to report within the organisation
itself. Implementation of this Directive will depend on the terms on which the UK leaves the EU following
Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents, which
could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


