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Welcome to June’s edition of Nash Knowledge.

How are you all finding things? I hope everything is as
good as it can be, remember to give us a shout if there’s
anything that we can do to help you.

We’ve got some really interesting articles this month. So
grab yourself a cup of tea and some biscuits and have a
good read through.

Thanks everyone, stay safe, and have a good weekend
Ian
igrimshaw@nash.co.uk

Head of Employment
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The bigger picture

Sex discrimination during maternity leave?

Time is running out
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Do you have any
specific employment

law questions that
you want answers to?

In future editions of Nash Knowledge, we’ll take at
least one question that we’ve been sent, and we’ll

publish a full answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

We’re happy to keep it anonymous if you prefer!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion
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However, those who were already resident in
the UK on 31 December 2020 can apply for
settled status, meaning that they retained their
rights to work in the UK, use the NHS, enrol in
education or continue studying, access
benefits and travel in and out of the UK.

It is free for qualifying EU nationals to make an
application for settled status; however, the
deadline to apply is 30 June 2021.

The application has been made very
straightforward, but, as with all of these things,
it is very easy to keep forgetting to make the
application and then miss the deadline, which
could mean that individuals lose their right to
live and work in the UK.

So far 5.4 million people have applied under
the scheme; however, if an employer employs
individuals who may benefit under the
scheme, it would be worthwhile ensuring that
information about the EU settlement scheme
is available to their employees and the
government has provided some useful posters
which employers may wish to place on their
notice boards to remind staff who have let this
important deadline slip their mind.

We have conveniently copied the link here: EU
Settlement Scheme Posters

Time is running out

Following the United Kingdom’s departure from the European Union, the right of EU nationals
to live and work in the UK freely has been brought to an end.
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https://www.gov.uk/government/publications/eu-settlement-scheme-poster
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Background
An employee claiming direct sex
discrimination should show that they have
been treated less favourably than a real or
hypothetical comparator whose
circumstances (other than the existence of the
protected characteristic) are not materially
different to their own.

Under the equal pay regime set out in the
Equality Act 2010, an employee may bring an
equal pay claim in relation to any contractual
term.

Commissioner of the City of London
Police v Geldart [2021] EWCA Civ 611
Mrs Geldart served as a police officer in the
City of London police force since June 2015.
Her remuneration and terms of service are
prescribed by the Police Regulations 2003 (SI
2003/527).  The police force is not Mrs

Geldart’s employer, but for the purposes of
discrimination law, it is deemed as such.

While on maternity leave, Mrs Geldart received
occupational maternity pay equivalent to 18
weeks’ pay, though she chose to have this pay
spread over a 23-week period.  After this, she
received a further 16 weeks’ statutory
maternity pay.

Under the Police Regulations 2003, Mrs
Geldart was entitled to a London allowance in
addition to her normal pay. During her
maternity leave, this allowance was paid for
the equivalent of 18 weeks but spread over a
23-week period. After her 18-week entitlement
was used up, Mrs Geldart did not receive any
further payments of the allowance during her
maternity leave.
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Sex discrimination during maternity leave?

Under section 13(1) of the Equality Act 2010 (EqA 2010), direct sex discrimination occurs

where, because of sex, A treats B less favourably than A treats or would treat others.
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Mrs Geldart brought tribunal proceedings against
the police force claiming 23 weeks’ unpaid
allowance (£1,941.60). She alleged that non-
payment of the allowance amounted to less
favourable treatment because of her sex (ie. was
direct sex discrimination).

After submission of her claim, Mrs Geldart was
permitted to amend it to include an alternative
argument that the non-payment for the period in
question constituted indirect discrimination.

Employment Tribunal decision
 The Employment Tribunal upheld Mrs Geldart’s
claim of direct sex discrimination. It found that
the reason that the force had not paid the
allowance was because Mrs Geldart was on
maternity leave. Her treatment was therefore
inevitably because of sex and it was not
necessary to prove that a man would have been
treated differently.

Mrs Geldart was awarded the underpayment
claimed plus £4,000 for injury to feelings. The
Tribunal’s judgment recorded that “all other
claims” were dismissed, but did not specifically
address the indirect discrimination claim.

The police force appealed to the EAT arguing,
among other things, that since Mrs Geldart had
brought a direct sex discrimination claim, she
was required to show that a man in comparable
circumstances would have been treated more
favourably.

Mrs Geldart cross-appealed to the EAT in relation
to the dismissal of the indirect sex discrimination
claim.

EAT decision

The EAT dismissed the police force’s appeal
and upheld the Tribunal’s finding of direct sex
discrimination.  It found that, under the Police
Regulations 2003, Mrs Geldart was clearly
entitled to the allowance throughout her
maternity leave and agreed with the Tribunal
that the reason that the allowance had not
been paid was her maternity leave.

Since there was no need for the EAT to
consider the cross-appeal, no explicit findings
were made in relation to the indirect
discrimination claim.

The police force appealed to the Court of
Appeal. It argued that the EAT had been wrong
to find both that Mrs Geldart was entitled under
the Police Regulations 2003 to the allowance
during maternity leave and that the failure to
pay the allowance amounted to direct sex
discrimination.

Mrs Geldart cross-appealed in relation to the
indirect sex discrimination claim.

Court of Appeal decision
The Court of Appeal allowed the appeal in part.
It found that Mrs Geldart was contractually
entitled to receive the allowance throughout
her maternity leave, but that its non-payment
did not constitute direct sex discrimination.

The court also allowed the cross-appeal in part
and remitted the indirect discrimination claim
to the Employment Tribunal.
Contractual entitlement to allowance
The court first considered whether the EAT had
been right to find that Mrs Geldart was
contractually entitled to the London allowance
during maternity leave.
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The Court of Appeal accepted Mrs Geldart’s
argument that the fundamental issue was the
distinction between “pay” under Part 4 of the
Police Regulations 2003 and an “allowance”
under Part 6.  This was because Part 4 expressly
provided that the entitlement to pay was
suspended during periods of absence from work,
including maternity leave, whereas the only
condition of an entitlement to an allowance under
Part 6 was that the recipient was an officer of one
of the two London police forces (a condition
which Mrs Geldart had satisfied throughout her
maternity leave).

The Court concluded that the London allowance
was payable during the entirety of Mrs Geldart’s
maternity leave and should not have been treated
in the same way as “pay” under Part 4.  It noted
that the Police Regulations 2003 provided for
officers to take a career break, potentially of
several years’ duration, during which time express
provision was made for the disapplication of
allowances as well as pay.  No such express

disapplication was provided for in the case of
maternity leave which supported the
conclusion that the London allowance was not
to be disapplied during such leave.

Non-payment of allowance during maternity
leave was not direct sex discrimination

The reason why Mrs Geldart had not received
the allowance during the whole of her
maternity leave was not in dispute. It was
because the force had wrongly understood the
allowance to be a form of pay governed by Part
4 of the Police Regulations 2003 and, as such,
not payable in respect of any period of absence
from duty unless it was expressly provided for.

Mrs Geldart’s absence happened to be because
of maternity, which meant that her sex was
part of the cause of non-payment.  However,
the only difference that Mrs Geldart’s maternity
made was that the force, on the
misunderstanding that the allowance was a
form of “pay”, paid it with her occupational
maternity pay for 18 weeks.  In other words,
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Mrs Geldart’s maternity was the reason that she
received the allowance for 18 weeks, but it was
not the reason why the allowance ceased to be
paid after this time.

Both UK and EU legislation provide that a woman
should receive maternity pay on a prescribed
basis for a prescribed period because she would
not otherwise be entitled to be paid since she is
not available for work.  Therefore the Court of
Appeal found that it was not sex discrimination
not to pay a female employee on maternity leave
more than the amount of maternity pay to which
she was entitled during the prescribed period, nor,
if she remains absent beyond that period, not to
pay her at all.

Had it been correct to characterise the reason for
the non-payment as “maternity” or “maternity
absence”, then it would have been unnecessary to
identify a male comparator. However, in this case,
the reason for non-payment was simply
“absence”, so the Tribunal’s findings on the
comparator issue had been wrong.  Mrs Geldart’s
claim for direct sex discrimination therefore failed
simply on the basis that the treatment
complained of was not on the ground of sex.

The appeal on this ground was therefore allowed.
The non-payment of the London allowance during
maternity leave did not constitute direct sex
discrimination and Mrs Geldart should not have
been compensated on that basis.
Comment
This case provides a helpful summary of the
complex law relating to sex discrimination and
pregnancy and maternity.

The Court of Appeal accepted that, if
“maternity absence” rather than “absence”
had been the reason for Mrs Geldart’s
treatment, then it would not have been
necessary for her to identify a male
comparator.  Employers should exercise
caution when attributing the reason for
treatment as being absent on maternity leave,
as opposed to absent from work per se, as an
employee would be much more likely to
succeed in a sex discrimination claim.

The Court of Appeal noted that the amount at
stake in this claim seems disproportionate to
the cost of pursuing it. The value of the
allowance withheld from Mrs Geldart is
£1,941.60. The court acknowledged that she
had the option of bringing a simple debt claim
for this sum but chose to bring a
discrimination claim instead.  The reasons for
this were not disclosed, though it seems
possible that the ability to claim an award for
injury to feelings on top of the sums owed
may have influenced Mrs Geldart’s decision.
However, the cost of continuing with the
indirect discrimination aspect will probably far
exceed the amount claimed for.  This serves
as a cautionary reminder to conduct a cost-
benefit analysis before embarking on legal
action, particularly complex discrimination
proceedings, and particularly where the claim
is of relatively low value.



There is quite a bit to look at to get to the
answer to this question, so we shall start at the
beginning and work our way through.

Unlike a ‘normal’ dismissal (where the employer
terminates the employment contract),
constructive dismissal occurs when an
employee resigns in response to conduct by the
employer. The conduct of the employer cannot
be small though, there needs to be an actual or
anticipated fundamental or repudiatory breach
of a contractual term that was sufficiently
serious to justify resignation (your manager
refusing to make you a cup of tea probably
won’t cut it). The employee cannot hang around
either, they need to resign in response to the
breach to ensure that they do not ‘affirm’ it
(agree to it).

All good so far, well the more complicated bit
comes next. Assuming an employer does
actually fundamentally breach the employee’s
contract, can they fix that breach before the
employee resigns because of it or accepts it.
This was considered by the Court of Appeal in
Buckland v Bournemouth University Higher
Education Corporation where it was decided
that a repudiatory breach cannot be cured by
the employer. The employer can attempt to
make amends so as the employee affirms the
breach, however, they cannot fix the breach
before the employee accepts it.

Taking this forward to our case, Ms Flatman
worked as a Learning Support Assistant. As
part of her role, she gave physical support and
assistance to pupils. In particular, from
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This month the Employment Appeal Tribunal was asked to consider whether, in a
constructive unfair dismissal case, the Employment Tribunal had made a mistake by
looking at the bigger picture when the employee resigned instead of whether the
fundamental breach of contract had been reached at an earlier stage in the employment.

The bigger picture
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September 2017, she was required to give
support to a disabled pupil which involved daily
weight bearing and lifting work. Ms Flatman
requested manual handling training over a
period of months; however, despite being
assured this would be forthcoming, no steps
were taken to arrange this. Predictably, by
Christmas 2017, Ms Flatman had developed
back pain (of which she informed her employer)
and, by the start of May 2018, she was signed
off work for three weeks.

At the end May 2018, Ms Flatman’s employer
informed her that she would, on her return, not
be required to lift the particular pupil (as the
pupil was moving to another class for the next
school year) and that training was being
organised for her and other staff in the following
few weeks. The Claimant subsequently resigned
and claimed constructive unfair dismissal.

The Employment Tribunal found that, whilst her
employer was in breach of the Manual Handling
Operations Regulations 1992, it was not in
fundamental breach of its implied contractual
duty to take reasonable care for Ms Flatman’s
health and safety (ummm really?). The Tribunal
looked at the emails between Ms Flatman and
her employer and determined that the employer
had a genuine concern for Ms Flatman’s health
and safety and had taken steps to ensure that
she would not be exposed to danger in the
future. Effectively, the Tribunal looked at the
bigger picture and determined that overall there
was no breach of her employment contract.

The Appeal Tribunal had a different view
though. They explained that the Tribunal
needed to consider whether the breach was, or
became, fundamental  during the
course of the period from September 2017
onwards (not just looking at the bigger picture).
If it had, then the actions of Ms Flatman’s
employer to fix the breach (by arranging her
and her colleagues training at a later date) were
irrelevant as they could only attempt to make
amends, not fix, the breach.

Unsurprisingly, the Appeal Tribunal concluded
that there was a fundamental breach of Ms
Flatman’s employment contract at some point
between January 2018, when Ms Flatman first
informed her employer about her back
problems, and May 2018, when she went off
sick. As Ms Flatman had not affirmed the
breach (she had resigned), she was found to
have been constructively unfairly dismissed.

Whilst this case does only reaffirm existing law,
it is a good reminder for employers to not let
problems in the workplace get out of hand. If a
problem becomes so serious as to
fundamentally breach an employee’s contract,
there is no going back and fixing it. The
employer is at the mercy of the employee. If the
employer in this case had only arranged
manual handling training in the first place, this
situation would never have occurred.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee & Deliveroo - we’ve just had the judgement for Uber at the Supreme Court; however, for
the others, it is the Court of Appeal.
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University) – waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime – waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s practical joke in
the workplace.
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Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

Health and Safety
On 31 May 2021, an amendment is to be made to s.44 of the Employment Rights Act 1996 which
will mean that workers will be afforded protection from being subjected to a detriment in specific
health and safety cases (for more information, see our article in the April addition of Nash
Knowledge).

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 23 or over (the
National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20: £6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

1 3 Sick Pay
The rate for Statutory Sick
Pay is £96.35 per week.

Family Rights
The rate for Statutory Maternity
Pay, Statutory Paternity Pay,
Statutory Adoption Pay, Statutory
Shared Parental Pay and
Maternity Allowance is £151.97
per week.

2

Taxation: Scotland

4
In Scotland, for the tax year 2021/22:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE tax

threshold and up to £2,097

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,098 to £12,726

Scottish Intermediate Tax Rate of 21%

on earnings from £12,727 to £31,092

Scottish Higher Tax Rate of 41% on

annual earnings from £31,093 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2021/22:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE threshold and

up to £37,700

Higher Tax Rate of 40% applies on

annual earnings from £37,701 to

£150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limits in respect of

primary class 1 contributions is £120

per week. The upper earnings limit

for primary class 1 contributions is

£967 per week.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,600)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


