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Mr Ali and Mr Hextall were two men who brought
claims for sex discrimination against their respective
employers. Both men elected to take shared parental
pay, which was paid at the statutory rate, and
complained that their employers’ decision to pay new
mums an enhanced rate of pay on maternity leave
was discriminatory.

The short answer to the question at the beginning of
this article: is it discriminatory to pay men on shared
parental leave less than women who are in receipt of
enhanced maternity pay is no, it is not, so there is no
need to overhaul your policies and procedures, but
the Court of Appeal’s reasoning for this is interesting.

Mr Ali and Mr Hextall argued that paying the differing
rates was less favourable treatment and, therefore,
direct sex discrimination. A direct sex discrimination
claim requires a comparator: this could be a real or
hypothetical person, who you can point to in order to
say you are being treated less favourably than them.
The golden rule? The comparator must be like for
like: this means that except for the existence of the
protected characteristic (in this case, sex), there must
be no material difference between the circumstances
of the person bringing the claim and the comparator.
Mr Ali and Mr Hextall argued that the comparator
was a female employee who was on maternity leave.
This was because they argued that maternity leave

and shared parental leave (excluding the compulsory
two – four weeks after birth, when a new mum can’t
legally work (4 weeks if working in a factory)) was for
the same purpose: facilitating childcare.

The Court of Appeal disagreed with this, finding that
the purpose of maternity leave was a lot more than
facilitating childcare: for example, its purpose
included enabling new mums to recuperate from the
effects of childbirth and to breastfeed.

The Court of Appeal therefore found that men on
shared parental leave and women on maternity leave
were not in comparable positions and, as a result,
there was no direct sex discrimination. The correct
comparator was a woman taking shared parental
leave and, of course, she would be paid the same as
men.

In our view, this is a sensible decision and the
appropriate interpretation of the law.  From a purely
commercial perspective, there was a risk that, had
the court found that shared parental leave was
required to match enhanced maternity leave, that
employers may have not been able to afford the
additional cost burden and simply reduced their
maternity entitlements, which would have been to
no-one’s benefit.
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Shared parental leave and pay
Is it discriminatory to pay men on shared parental leave less than women who are receiving enhanced pay on

maternity leave? A look at the Court of Appeal’s decision in Ali v Capita Customer Management Ltd and Chief Constable of

Leicestershire v Hextall.
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The rules surrounding working time have been
around for a while now and we are all comfortable
with the need to ensure employees don’t work more
than 48 hours a week (averaged over 17 weeks – or
other period as agreed with the staff) unless they
choose to opt-out - plus all the rest breaks during the
working day, between shifts and weekly, variations for
young workers, special arrangements for night
workers and in regard to annual leave.

All these requirements result from the European
Working Time Directive, which was adopted into
domestic law in 1998 as the Working Time Regulations
(WTR).

Regulation 9 of the WTR 1998 only requires employers
to keep ‘adequate’ records to show compliance with
certain, but not all, of the limits and requirements
specified in the regulations (to show that the limit on
average working time, night work and provision of
health and safety assessments are being complied
with). Records must be kept for two years. Regulation
9 does not specifically require, however, for records to
be kept of the hours worked each day by every
worker.

Now the European Court of Justice (ECJ) has ruled that
clear records – in an ‘objective, reliable and accessible
system’ - must be kept showing start and finish times
of each worker, including overtime. This is so the

duration of their working day can be measured and
the objective of the law - to ensure that the health
and safety of workers - is properly and effectively
protected.

The UK government’s attempts to intervene on this
matter and to argue against the judgment has
fallen on deaf ears.

So what does this mean?
The WTR will likely need amending to incorporate
this change and guidance issued to employers. In
the meantime, there is no need to immediately
overhaul your systems, but it would be prudent for
employers to think about how they measure
working time and whether improvements to those
processes can be made now.

The eventual change in legislation may mean that
employees have a new cause for complaint to the
Health and Safety Executive (who enforce
employers failure to keep proper records),
however, on the plus side, it will mean definitive
proof of working time in order to combat claims
for breach of the working time regulations and
unpaid wages will be more easily accessible.

Just for the record…
What records need to be kept to comply with Working Time law?
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This seems obvious and simple – many of us wake up
in the morning barely able to see the alarm clock, but
pop on our glasses and can see that we have
overslept; we would not claim that our blurry vision
without glasses means that we are disabled.

What though happens where the eye sight can be
corrected with contact lenses or glasses or other
prescribed means, but that correction brought with it
unacceptable adverse consequences, such as eye
discomfort or infections?

In the case of Mart v Assessment Services Inc, Lord
Summers confirmed that whether an impairment is
correctable must be judged on a case by case basis;
not just on the basis of whether it can, theoretically,
be resolved with the use of spectacles or lenses.  The
fear is, of course, that this could open a flood of
claims from people who don’t “get on” with contact
lenses; however, we believe such claims are bound to
fail on the basis that, in the vast majority of cases, the
individual can wear glasses instead and benefit from
the same corrective outcome, so no great earthquake
here.

However, an interesting aside to this case was that
the contact lens that the Claimant used to correct her
double vision caused her eye to be visibly blacked
out, but the side effects were not so significant as to
prevent the lens being a practical solution to her
double vision.

The Claimant had expressly not brought a claim on
the grounds of facial disfigurement, instead relying
on her double vision  as the impairment amounting
to a disability.  The Judge found that, had the
Claimant brought a claim on the grounds of facial
disfigurement, then the role of her lens could have
been considered in that context, but she did not do
so.   This case emphasizes to Claimants that it is
important to frame their claim correctly from the
outset: had she claimed the disfigurement as her
impairment, rather than her difficulties with her eye
sight, then the outcome could have been very
different.

You should if you could, but what if you can’t?
In disability cases, the starting point is whether the individual has an impairment.  The Equality Act 2010 expressly

excludes  where the impairment is an impairment of vision which is correctable by spectacles or contact lenses.



< 5 >

Background
Ms Kuteh, a Christian, worked for the Dartford &
Gravesham NHS Trust as a Nurse. As part of her role,
Ms Kuteh was tasked with assessing patients before
they went into surgery. During this assessment, Ms
Kuteh was required to ask patients about their
religion.

Between March and April 2016, the Trust received
several complaints that Ms Kuteh had, during the
assessment questionnaires, initiated unwanted
discussions with patients regarding their religion. On
11 April 2016, concerns were raised with Ms Kuteh
about her discussions with patients where Ms Kuteh
made reassurances that she would not discuss
religion with patients again unless they initiated the
conversation.

Despite Ms Kuteh’s reassurances, between May and
June 2016, three further complaints were made
against Ms Kuteh. Specifically, one patient complained
that Ms Kuteh had given them a Bible and explained
that she would pray for them during their surgery. A
second patient complained that Ms Kuteh had
preached at her which made her feel uncomfortable
and a third patient explained that Ms Kuteh had told
him, whilst gripping his hand, that the only way to get
to the Lord was through Jesus. Ms Kuteh then
proceeded to make a prayer and asked the patient to
sing a psalm with her.

As a result of these complaints, the Trust suspended
Ms Kuteh whilst an investigation and disciplinary
hearing was carried out. In the disciplinary outcome,
the conclusion was reached that Ms Kuteh had:

- failed to follow reasonable management in-
structions not to discuss religion with pa-
tients unless they had asked her to;

- behaved inappropriately by having unwanted
discussions with patients about religion
which had resulted in a number of com-
plaints; and

- acted in breach of paragraph 20.7 of the
Nursing and Midwifery Council (NMC) code
(paragraph 20.7 sets out that staff should not
express their personal beliefs (including polit-
ical, religious and moral beliefs) to others in
an inappropriate way).

In light of the above findings, Ms Kuteh was
summarily dismissed on the grounds of gross
misconduct.

Employment proceedings
Following her dismissal, Ms Kuteh initiated
proceedings in the Employment Tribunal claiming
unfair dismissal. In particular, Ms Kuteh claimed that
the NMC code had been interpreted in a way which
was incompatible with Article 9 of the European

Preaching to the unconverted
The Court of Appeal has held that It was not unfair for a Christian nurse to be dismissed for gross misconduct after she

continued to proselytise her beliefs to patients after being instructed by management to stop doing so.
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Convention on Human Rights (the right to have
freedom of thought, conscience and religion).
At first instance, the Tribunal rejected Ms Kuteh’s
claim finding that Article 9 was not applicable to the
matter at hand, since Ms Kuteh’s had been
inappropriately proselytising her beliefs rather than
merely manifesting her beliefs. The Tribunal found
that the investigation and disciplinary process carried
out by the Trust was fair and reasonable and that the
decision to dismiss Ms Kuteh fell within the band of
reasonable responses.

Ms Kuteh appealed the Tribunal’s decision to the
Employment Appeal Tribunal; however, her appeal
was dismissed as the Employment Appeal Tribunal
did not consider Ms Kuteh’s claim to have reasonable
grounds on which to appeal. Ms Kuteh then appealed
against this decision to the Court of Appeal.

Court of Appeal – Grounds of Appeal
Ms Kuteh’s appeal was based on two grounds:

(1) that the Employment Appeal Tribunal had
failed to consider the distinction between
appropriate and inappropriate expressions of
religious belief; and

(2) that the Employment Appeal Tribunal erred
in failing to acknowledge and give proper
analysis to Article 9 of the European
Convention on Human Rights and to consider
the fact-sensitive distinction between true
evangelism and improper proselytism.

Court of Appeal  - Decision
The Court of Appeal unanimously dismissed Ms
Kuteh’s appeal holding that:

- whilst proselytism can fall within the rights
protected by Article 9, improper proselytism
is not protected and Ms Kuteh had
improperly proselytised;

- the Court agreed with the earlier Tribunal’s
finding that the Trust had conducted a fair
investigation and disciplinary process and
that the Trust’s decision to dismiss Ms Kuteh
fell within the band of reasonable responses.
In any event, the Trust did not have a blanket
ban on religious speech at the workplace,
rather the Trust made a decision on what
they believed to be inappropriate discussions
initiated by the Claimant on religion and the
Claimant’s failure to obey a lawful instruction
given to her by management; and

- the Employment Appeal Tribunal was correct
in holding that Ms Kuteh’s claim had no
reasonable grounds to appeal.

Our View
Although Ms Kuteh did not bring a claim for
discrimination on the grounds of religion, it is clear from
the Court of Appeal, who, in their judgement, relied on
authorities from claims of discrimination, that there is a
clear distinction between manifesting beliefs and
improper proselytising and, where there is the latter, an
employee will not succeed for a claim for unfair
dismissal or direct or indirect religious discrimination
where they have been instructed to stop proselytising,

The most recent edition of Nash Business was published on the 15th May and the next one
will be going out on 14th August. You can see May’s edition and sign up automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to assist you with
running and growing your business the right way.

https://www.nash.co.uk/nash-business-newsletter/
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The facts
The Respondent (R) was a housing association
providing accommodation for vulnerable people. The
Claimant (C) was employed, subject to six months’
probation.

C was experienced but the Employment Tribunal
concluded that she wanted to operate her way rather
than in accordance with R’s policies and procedures.

C’s employment was terminated in the probationary
period because she did not comply with R’s policies
(e.g. lending money to service users); was a bit rude to
service users, staff and management and had
breached data protection in relation to information
about service users and also failed to act on
management instructions.

There was no evidence of disability or depression at
the disciplinary stage or in C’s letter of appeal but in
the appeal hearing, C said that her behaviour could be
unusual, and she might say unguarded things because
of her mental health. C said she had had a mental
breakdown in the past and suffered from depression.

The ET decision
The ET found the dismissal was not disability
discrimination in breach of Section 15 of the Equality
Act as claimed by the C. R did not know and could not
be expected to know that C was disabled when she
was dismissed.

Did you know they were disabled?
A look at the case of Baldeh v Churches Housing Association of Dudley and District Limited.

The Law
Section 15 of the Equality Act provides that it is
discrimination if R treats C unfavourably because of
something arising in consequence of C’s disability
and R cannot show that the treatment is in
proportionate means of achieving a legitimate aim.

The EAT judgment
C’s bad conduct and failure to act on instructions was
linked to her depression. The critical date is not the
date of dismissal, but the outcome of an appeal
against dismissal because the appeal process is
integral to the overall decision to dismiss.

Therefore, the EAT overturned the ET’s judgment and
remitted the case back to a fresh tribunal on the
basis that the dismissal could be discriminatory on
the grounds of disability under Section 15 of the
Equality Act.

Conclusions
The employer’s knowledge of disability at the date of
dismissal is not relevant. The key date is when the
appeal process concludes.

This means no matter how late in the day an
employee alleges that they are disabled, if it is before
the appeal process concludes, do not ignore it or
discount it because it has been provided at the last
minute. Deal with the information as if you knew
about it before the dismissal even if that takes more
time than you would like.
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Interesting cases and legislation on the horizon
awaiting judgment from the Supreme Court

Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?

awaiting judgment from the Court of Appeal
Whether an employer’s breach of the implied sex equality clause giving rise to successful equal pay and constructive dismissal
claims could also found a separate claim of sex discrimination?

 awaiting judgment from the Court of Appeal
Is the Equality Act worded wide enough to encompass perceived disability discrimination?

awaiting judgment by Court of Appeal
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working.

due to be heard by Court of Appeal in May 2019
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?

due to be heard by the Court of Appeal in May 2019
Whether the EAT was correct to hold that voluntary overtime which extends over a sufficient period of time on a regular and/or
recurring basis should be construed as ‘normal’ pay and included when calculating statutory holiday pay under the WTD and cannot
be distinguished as not being contractually ‘required’.

due to be heard by Employment Tribunal in May 2019
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

due to be heard by Supreme Court in June 2019
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by the Court of Appeal in October 2019
Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination purposes?

due to be heard by the Court of Appeal in October 2019
Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose legal
advice privilege due to iniquity.

due to be heard by the Court of Appeal in May 2020
Whether the complainant’s complaint to HR that he was being defamed by false rumours was made in the reasonable belief that it
was ‘in the public interest’.
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Important legislation changes ahead

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the
workers in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents
of children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will
depend on the terms on which the UK leaves the EU following Brexit. See the article in last month’s edition for further
information.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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