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The law
The date on which an employee’s period of
continuous employment commences is the
date on which the employee starts work.
Confusion can occur where an employee
physically starts work on a date earlier/later
than the date specified in the employee’s
contract of employment.

Background – O’Sullivan v DSM Demolition
The Claimant, Mr O’Sullivan, was employed by
the Respondent, DSM Demolition, as a
Demolition Safety Supervisor. Following his
dismissal, the Claimant presented a claim to the
Employment Tribunal for complaints of unfair
dismissal and disability discrimination. In his
claim form, the Claimant noted that his
employment commenced on 19 October 2015
and terminated on 21 October 2017. The
Respondent, in their response form, disputed
the Claimant’s dates of employment and argued
that the Claimant’s employment commenced
on 2 November 2015 and terminated on 11
October 2017 (a period of less than two years).

Given that an employee must have a minimum
of two years’ continuous service in order to
qualify to bring a claim of ordinary unfair
dismissal, the Respondent asserted that the
Tribunal had no jurisdiction to consider the
Claimant’s claim.

In light of this dispute, a Preliminary Hearing
took place to determine the Claimant’s length of
service and whether the Tribunal had
jurisdiction to hear the Claimant’s claim of
unfair dismissal.

Preliminary Hearing
At the Preliminary Hearing, the Claimant argued
that:

- he had received a certificate in health and
safety on 22 October 2015, which would
make him sufficient to work for the
Respondent and therefore the offer of
employment was accepted on this date;
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This day or that

Is an employee’s period of continuous employment affected where an employee works for the benefit of
the employer prior to the agreed start date in the contract of employment? This has been considered by the
Employment Appeal Tribunal in the recent case of O’Sullivan v DSM Demolition.
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- the Claimant had worked for the
Respondent prior to 2 November 2015;
particularly, the Claimant had worked at
the Respondent’s site in Derby from 26
October 2015; and

- the Claimant was paid for the work he
carried out between 26 October 2015 and
2 November 2015.

The Respondent responded to the Claimant’s
claims arguing that:

- the Claimant’s contract of employment
stated that his continuous period of
employment commenced on 2 November
2015;

- the Claimant was paid from 2 November
2015, and payroll records were consistent
with this date;

- the Respondent did not pay the
Respondent for his work prior to 2
November 2015 – this was paid by
another employee out of his own pocket;

- the Respondent did not charge the client
for the Claimant’s work on the Derby site
prior to 2 November 2015;

- the Claimant did not submit a weekly
labour sheet for the week of 26 October
2015 – the Claimant’s first submitted
labour sheet was for work from 2
November 2015;

- the Claimant had never made a claim for
an unlawful deduction from wages for the
period before 2 November 2015 and there
was no evidence that the Claimant had
ever raised this with the Respondent
during his employment.

Based on the above, the Tribunal found that the
Claimant’s ‘status [between 26 October 2015 – 2

November 2015] was as a sub-contractor/extra pair
of hands helping out on site for which he was paid
cash in hand by one of the other workers for his help’.
As such, the Tribunal found in favour of the
Respondent that the Claimant’s start date was 2
November 2015. Consequently, the Claimant did
not have the required length of service to bring a
claim of unfair dismissal and this claim was struck
out.

The Claimant appealed the decision to the
Employment Appeal Tribunal.

Employment Appeal Tribunal
The Employment Appeal Tribunal dismissed the
Claimant’s appeal holding that:

- whilst there may be occasions where a start
date is agreed but later brought forward to an
earlier date (by agreement of both parties)
which results in the period of continuous
employment being brought forward, there
may be times where an employee works for
the employer in advance of the start date but
this is not actually within the scope of the
employment contract: namely, it must be
determined whether the work commenced
prior to the agreed start date amounts to work
done under the contract of employment, or
whether the work was collateral to the contract
and therefore not part of it.

- In this case, the Appeal Tribunal held that all of
the evidence (such as, the date from which the
Claimant was paid from, the date the labour
sheets were filed from etc) evidenced that the
Claimant’s work prior to the 2 November 2015
was not part of the contract of employment, it
was collateral to it, and therefore, the earlier
Tribunal was right to find that the Claimant’s
period of continuous of employment
commenced on 2 November 2015.



Our view
This case highlights a number of things. Firstly,
the importance of correctly calculating an
employee’s period of continuous employment
given that there are a number of statutory and
contractual rights which may be applicable
depending on the employee’s length of service.
In this present case, the employer was able to
successfully argue for the claim of unfair
dismissal to be struck out and therefore, save
them the time and expense of having to defend
such a claim.

However, this is not the only right which an
employee may acquire from their length of
service: for example, the amount of redundancy
pay an employee is entitled to is influenced by
the employee's length of service; statutory
minimum notice periods to terminate an
employee’s employment also differ due to
length of service; and, there are contractual
rights which can be acquired, for example, a
company may offer more sick pay where
employees have been with them for a certain
period of time.

Secondly that, whilst in this case, the courts
found the pre-employment work was collateral
to the contract of employment rather than part
of it (due to the sub-contractor nature of the
arrangement), there is the risk, if the staff
member is doing the same or similar work
directly for the employer prior to their start
date, that the Tribunals would reach a different
conclusion. Therefore, employers should think
twice about staff starting work for them prior to
their start date and in the event they do and the
decision is made to terminate later down the
line, carefully analyse any pre-contract working
time to determine whether this should be
factored in when considering their length of
service.

Finally and, tied to the above point, the case
highlights how important it is to ensure that an
employer has a complete record of
documentation to be able to determine an
employee’s start date as this will be heavily
relied upon in any potential claim and can
quash arguments quickly saving companies a
lot of time and money.

NASH BUSINESS
The most recent edition of Nash Business was
published in June and the next one will be going out
in September. You can read June’s edition and
subscribe to receive it automatically here:

https://www.nash.co.uk/nash-business-
newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.



The recent case of Ijomah v Nottinghamshire
Healthcare NHS Foundation Trust is a reminder
that there can, however, be limitations with
Unless Orders.

Dr Ijomah was employed by Notts Healthcare
as a Consultant Forensic Psychiatrist and
submitted various claims against Notts
Healthcare.

As requested by the Employment Tribunal, Dr
Ijomah provided a table setting out the detail of
his allegations. However, Notts Healthcare
argued that the table did not set out sufficiently
clear or detailed information and so the
Tribunal then ordered Dr Ijomah to provide
more details of his claims, setting out a number
of questions for him to answer.

Dr Ijomah subsequently failed to do this so
Notts Healthcare applied for an Unless Order
arguing that Dr Ijomah had not provided the

requested information in the timescale
ordered.  The Judge agreed and made an
Unless Order which stated that unless he
complied with the earlier Order his claims “or
such of them as non-compliance relates” would
be struck out.

At the next preliminary hearing, the Tribunal
determined that Dr Ijomah had not complied
with the Unless Order and struck out all his
claims.   After unsuccessfully applying for
reconsideration, Dr Ijomah appealed to the EAT.

The EAT partially upheld Dr Ijomah’s appeal,
finding that the Tribunal shouldn’t have struck
out his entire claim. It determined that if an
Order is ambiguous (which it felt was the case
here), it should be interpreted so far as possible
to minimise the severe effect of striking out
claims.
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Unless Orders are a great tool in Employment Tribunal proceedings,
“unless” they’re not clear!

In Employment Tribunals you will sometimes find that a party simply will not co-operate and, after a few
warnings, the Judge might issue what’s called an Unless Order.  An Unless Order essentially does what it
says on the tin – unless you do x and y, then z will happen.  Most commonly they are used where a party
is not complying with directions and a Judge orders that “unless” they do so by a certain date, the claim
will be struck out.  As such, they are quite useful tools to avoid further work and wasted costs when the
other side has lost interest.



The EAT struck out certain claims related to the
non-compliance of the Order, however allowed
the remaining claims to proceed.  Essentially, it
took a narrow reading of the original
Employment Judge’s order and, as the non-
compliance only related to part of the claim,
only that part was struck out.

Our view
Unless Orders can be useful in litigation - they
can be used to strike out claims (or parts) if
there is non-compliance with Orders; however,
this case shows that an Unless Order must be
very clear if it is going to result in the whole
claim being dismissed, rather than just the part
where there has been non-compliance. This is
likely to be disappointing to respondent
employers because it will arguably result in

more costs being incurred as, once
disinterested, a litigant will probably remain
that way, so the other party will more than likely
find that there is more non-compliance,
resulting in the need to make further
applications for Unless Orders meaning more
time and expense.

However, there is a limit and, in our experience,
Tribunals have limited patience for continually
non-complying Claimants and, at some point,
will usually say “enough is enough”.  In this case
though, given that the Unless Order was clearly
limited in its scope, it was in the interests of
fairness and justice for the EAT to take an
approach which gave effect to the original
Order without denying the Claimant with access
to justice for their remaining claims.
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A lesson in the importance of drafting

A COT3 is a form of agreement, negotiated and agreed with the assistance of ACAS, which settles particular
claims an employee may have against their employer. COT3s commonly include confidentiality clauses
which state that the parties must keep confidential the fact that the agreement exists and the terms
contained in it.  A respondent may wish to try to rely on a breach of this term to avoid paying the claimant
the settlement money which remains owing under the agreement.

In the recent case of Duchy Farm Kennels Ltd v
Graham Williams Steels, the High Court ruled
that a confidentiality clause in a COT3 was not
a condition of the agreement so breaching it
did not bring an end to the agreement.

Under the terms of the COT3, Duchy agreed to
pay a former employee, Mr Steels, the sum of
£15,500 in 47 weekly instalments of £330 in
full and final settlement of his Tribunal claims.

The COT3 also included a confidentiality clause,
requiring Mr Steels not to disclose the fact and
terms of the agreement, as well as a warranty
that he had not already done so.  Nine weeks
later, Duchy stopped making the payments
after discovering that Mr Steels had disclosed
the fact and amount of the settlement
payment to a former colleague. Mr Steels

issued proceedings in the County Court to
recover the unpaid sums.

The County Court ruled that, since the
confidentiality clause was not a fundamental
part of the COT3, and payment had not been
made conditional on compliance with the
confidentiality provision, the COT3 was still in
force and the employer was not released from
its obligation to keep paying Mr Steels (you can
imagine how happy Duchy were with this!).

Duchy appealed and the High Court agreed
that the clause was not a condition because it
was a generic clause, included almost “as a
matter of course.”
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Generally, confidentiality clauses are a
standard part of COT3 agreements and
settlement agreements. There is often some
degree of mutuality i.e. the employer is also
agreeing to keep the terms confidential,
although employers need to be careful about
what they commit themselves to in case it
proves impossible to police, for example a
promise that none of the employer’s staff
won’t say mean things about the Claimant –
try policing that at the pub!

However, the Duchy case was specifically
about the importance of the confidentiality
clause within the COT3 as a whole and what
remedy/recourse the employer had if it was
breached. Essentially, if the employer wanted
to be able to stop payments in the event of a
breach of confidentiality then that should

have been made clear within the COT3 itself.
The employer’s only remedy in this case was
to sue for breach of contract for the loss
suffered as a result of the confidentiality
breach (which would likely be very difficult to
quantify and evidence).

The key message for employers to think about
is the obligations you are placing on
employees and what you would want to be
able to do if those obligations were breached.
If confidentiality is of crucial importance to
your business, tailored confidentiality wording
needs to be incorporated in the agreement,
preferably with a genuine estimate of the loss
that a breach would incur, coupled with
carefully drafted remedy mechanisms in the
event of a breach.
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We thought it would be helpful to give you a
round up of current issues that may be
impacting businesses – from the new word of
2020, furlough, to what we all desperately need
– a holiday.

The latest with furlough
Having just about got to grips with the
coronavirus job retention scheme, helpfully it’s
all changing. So, what’s the latest?

- The scheme is officially closed to new en-
trants – you must have been furloughed for
a three week period before 30 June 2020 to
be eligible to be furloughed again in the fu-
ture (there is an exception however if the
staff member has returned from the fol-
lowing family leave after 10 June 2020: ma-
ternity, shared parental, adoption,
paternity or parental bereavement leave);

- The minimum furlough period of three
weeks has been removed – although the
minimum claim period is now seven days;

- The government’s contributions to the
scheme are reducing and employers are
increasing:

o From 1 August, employers will be re-
quired to pay employer NIC and em-
ployer auto-enrolment pension
contributions;

o From 1 September, employers will be
required to contribute NIC and pen-
sion, plus 10% of the furlough pay;

o From 1 October, employers will be re-
quired to contribute NIC and pension,
plus 20% of the furlough pay.

- The scheme is officially closing on 31 Octo-
ber 2020.

- Flexible furlough is possible from 1 July
2020. In short, this enables staff to return
to work on a part-time/part-furlough basis.
Employers need to keep a new written
agreement confirming the new furlough
arrangement for six years, along with
records of the usual hours worked (includ-
ing any calculations required – on that
note, they are quite convoluted but there is
a lot of guidance on the gov.uk website)
and actual hours worked.

An update for businesses on all things COVID-19 related

It’s hard to believe that we’re already in July and hopefully nearing the end of lockdown.
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Holidays
At the moment, going on holiday to a foreign
country is quite a feat (we saw a flight recently
that took 8 hours and 2 stops to get to France)
but if you do manage it, at present, all new
arrivals into the UK need to self-isolate for two
weeks. This isn’t necessarily an issue for
employers if your staff member can work from
home (and you’re happy for them to do so) but
it can become problematic if they can’t. In those
circumstances, you’re likely looking at unpaid
leave for the period they need to self-isolate
and you may also have a disciplinary issue if
you have expressly told staff not to travel
(because of the need to self-isolate and their
importance to the business) and they don’t
follow those instructions.

But we’re soon expecting announcements on
air bridges – an arrangement with a small
number of countries with low levels of COVID
where individuals can come to the UK without
the need to self-isolate. Employers will
therefore need to keep abreast of these new
arrangements as it may be necessary to
approach holidaying with staff differently
depending on where they wish to go.

Shielding
From 1 August, shielding will be paused. That
means that those who have been advised to
shield (by the NHS) can go back to work, as long

as the workplace is COVID safe. If you haven’t
already put in place measures, last month, we
published an article on steps to take to ensure
that staff can return from furlough safely which
can be found here – CLICK HERE.

The dreaded R word (and no we’re not
referring to the R number) ...redundancy
It’s safe to say that no business has come out of
the last few month’s unscathed and,
unfortunately, some are at the point where they
need to take more radical cost saving measures
than furloughing (especially in view of the
furlough scheme coming to an end in October).
Some general points to remember regarding
redundancies:

- Firstly, are they necessary – can you utilise
the furlough scheme to protect your busi-
ness short-term or are more long-term
measures needed?

- Secondly, be wary of collective consultation
(when you are proposing to dismiss as re-
dundant 20 or more employees at one es-
tablishment in a period of 90 days or less) –
there are strict regulations surrounding this
which can result in 90 days’ gross pay per
employee if things go wrong. You also need
to look out for minimum consultation peri-
ods (the fact that you need to consult for a
set period of time, 30 or 45 days (depend-
ing on how many staff you’re proposing to
make redundant) before dismissals take
effect) – therefore, when it comes to collec-
tive redundancies, planning is key.

https://nash.co.uk/returning-workers-from-furlough/
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - due to be heard by the Supreme Court in July 2020
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

B v Yodel Delivery Network – awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the
Working Time Regulations 1998?

Harper Trust v Brazel – application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers.

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage” to
a gay customer?

Consibee v Crossley Farms Ltd & others - permission to appeal to EAT being sought
Is vegetarianism a protected belief?
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Important legislation changes ahead

2020?

Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants
will be paid to the workers in full.

2021?
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium, sized
and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations) will
have to set up internal reporting channels that would allow people to report within the organisation
itself. Implementation of this Directive will depend on the terms on which the UK leaves the EU following
Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents, which
could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


