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Welcome to July’s edition of Nash Knowledge.

How are you all feeling about Boris’ announcement of the
relaxation of restrictions in 2 weeks? More to the point,
how about removing the “work from home if you can”
rule? Are you and your workforce ready? If you need any
help with anything, let us know.

The Government has released its new Right to Work
Checklist, which we have annexed to the back of this
month’s Nash Knowledge.

Thanks everyone, stay safe, and have a good week
Ian
igrimshaw@nash.co.uk

Head of Employment
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Right to Work Checklist

The Government has released its
new Right to Work Checklist, which
we have annexed to the back of this
month’s Nash Knowledge.

Find the checklist on page 17



Do you have any
specific employment

law questions that
you want answers to?

In future editions of Nash Knowledge, we’ll take at
least one question that we’ve been sent, and we’ll

publish a full answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

We’re happy to keep it anonymous if you prefer!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion

mailto:marketing@nash.co.uk
mailto:marketing@nash.co.uk


Thank you for your question!

Apprentices should be employed on fixed-term
contracts – they will be employed for x
number of years during which they will achieve
an apprenticeship. When the apprenticeship is
achieved, the purpose of the contract comes
to an end. Provided this was made clear to the
apprentice at the outset (ideally supported by
documentation), if there are not enough
permanent jobs on completion of the
apprenticeship, you can rely on ‘some other
substantial reason’ as a potentially fair reason
to terminate the apprentice’s employment.

If the apprentice has over two years’
continuous employment, along with identifying
a potentially fair reason for dismissal (in this
case, some other substantial reason), you
must also follow a fair procedure. Some
practical steps we would suggest are as
follows:

1. Invite the apprentice to a potential
termination meeting – this should take
place before the expiry of the fixed-
term contract. In the letter, set out the
background to the fixed-term contract,
when it is due to expire and the
reasons why. Include details of all
permanent vacancies and how to
apply. Forewarn the apprentice that in
the absence of them being successful
with any alternative positions (if any
exist), their employment may be
terminated. Remind the apprentice of
the right to be accompanied to the
meeting by a workplace colleague or
trade union representative.

QUESTION OF
THE MONTH

< 4 >

I have a few apprentices who are coming to the end of their
apprenticeship. Sadly, I do not have a job for all of them. What are
my options?
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2. Meet with the apprentice. Re-cap the
circumstances leading to the expiry of the
contract and give the apprentice the
opportunity to comment/make
suggestions to avoid the termination of
their employment.

3. Following the meeting, write to the
apprentice confirming any decision that
has been reached – this may be the
termination of their employment (in which
case, they may be entitled to notice
(check the terms of the contract) and any
accrued but untaken holiday) or the move
to another role. If the apprentice’s
employment has been terminated, inform
them of their right to appeal.

4. If an appeal is made, hold an appeal
meeting where the apprentice, again,
has the right to be accompanied.

If the apprentice has less than two years’
service, you can follow a similar process but do
not have to offer a right of appeal.

When selecting certain apprentices to remain,
over others, be careful to rely on objective
criteria to avoid potential claims of
discrimination. We hope this helps!

We look forward to the next Question of the
Month! Don’t forget, if you have a question that
you want answered, please email us at
marketing@nash.co.uk

mailto:marketing@nash.co.uk


The facts
Mrs Dobson was employed as a community
nurse, working fixed days per week,
Wednesday and Thursdays. In 2016, the
Respondent Trust introduced a requirement
that all community nurses must work flexibly,
including occasional weekend working. Mrs
Dobson couldn’t do this due to caring
responsibilities for her three children, two of
whom were disabled. Mrs Dobson was
dismissed and brought claims of unfair
dismissal and indirect sex discrimination. Mrs
Dobson’s claims failed, and she appealed to
the Employment Appeal Tribunal.

A reminder of the law
The requirement to work flexibly can give rise
to claims of indirect sex discrimination.
Indirect sex discrimination occurs where:

● An employer applies to an employee a provi-
sion, criterion or practice (PCP);

● An employer applies, or would apply, that
PCP to persons not of the same sex as the
employee;

● The PCP puts or would put persons of the
employee’s sex at a particular disadvantage
(group disadvantage);

● The PCP puts or would put the employee at
that disadvantage;

● The employer cannot justify the PCP by
showing it to be a proportionate means of
achieving a legitimate aim.

The Employment Tribunal’s decision
The ET found that there was a PCP. Turning to
the question of whether the PCP put women
at a particular disadvantage compared to men
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The childcare disparity

The recent case of Mrs G Dobson v North Cumbria Integrated Care NHS Foundation Trust
UKEAT/0220/19/LA gives clarity on how to approach a claim of sex discrimination in the context of
flexible working, specifically in relation to childcare disparity.
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(group disadvantage) – the Tribunal found that
there was no evidence to support this – all of Mrs
Dobson’s colleagues were able to meet the
requirement as well as Mr Owens, the only man in
the team.

The appeal
We will concentrate on two of the grounds of
appeal for the purposes of this article:

● Whether the Tribunal had erred in determining
the pool for comparison in that it considered
group disadvantage by reference only to the
small number working in Mrs Dobson’s Team
instead of across the Trust as a whole.

● The Tribunal erred in finding that the Claimant
was required to adduce evidence demonstrat-
ing that women as a group were (or would be)
disadvantaged by the requirement to work flex-
ibly, including at weekends. This was a matter
in respect of which the Tribunal ought to have
taken judicial notice.

The first ground of appeal
The EAT found that this was upheld – having
found that the PCP required all community
nurses to work flexibly, including weekends, it
was incumbent on the Tribunal to identify a pool
compromising all persons affected by it. As a
matter of logic, that pool was all community
nurses – not just the Claimant’s Team.

The second ground of appeal
This was also upheld.

What is judicial notice?
Judicial notice are matters in which the facts
“are so notorious or so well established to the
knowledge of the court that they may be
accepted without further enquiry”. Many cases
have taken judicial notice of the proposition
that women are more likely to be child carers
than men – this is known as childcare
disparity.

The EAT found that whilst men do now bear a
greater proportion of child caring
responsibilities than they did decades ago, the
position is still far from equal so childcare
disparity remained and that this should be
taken into account by Tribunals when
considering claims of sex discrimination
arising from flexible working.

The EAT were keen to point out; however, that
whilst some working arrangements may mean
that women are more likely to be
disadvantaged, for example where they are
required to work changeable hours, dictated by
the employer (as in this case); the requirement
to work flexibly, does not automatically mean
that there is sex discrimination and will very
much depend on the PCP claimed and the
relevant disadvantage, in light of childcare
disparity.
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Conclusion
This case is now being remitted to the same
Tribunal to consider the Claimant’s claim again.
Judicial notice is not set in stone - societal norms
and expectations change over time. You may
remember when flexible working was no longer
limited to parents with childcare responsibilities.
When this happened, the consensus was that
claims of sex discrimination arising from flexible
working would become more difficult for women
to make out as the scope for flexible working
widened. However, this case is a very recent
reminder that childcare disparity still exists in
2021 and remains an important consideration for
Tribunals when considering claims for sex
discrimination.

It is also interesting to note that that the
Respondent’s argument that the Respondent
Trust could give Mrs Dobson as much notice of
the changes as possible and that her husband
could help at weekends was not accepted by
the EAT. The EAT held that it does not need to
be impossible for an employee to comply with
a requirement before there is a disadvantage –
it can be enough that compliance is possible
but with real difficulty, or with additional
arrangements having to be made, for example
shifting the childcare on to another.  This
suggests that not only does childcare disparity
exist, but the burden of proving a disadvantage
arising from childcare disparity, is low.



Such is the case of D’Silva v Croydon NHS Trust
where the Claimant had started work with the
Respondent in 2003 as a receptionist; however,
suffered from stress and anxiety and,
ultimately, was diagnosed as having a phobia of
the public, so could not work on reception.

In June 2017, Occupational Health said that the
Claimant was fit to work in her current role, but
not on the front desk as she reported that she
did not have the necessary functional resilience
to manage this; this was to be reviewed in three
months after she had started an advanced
counselling programme.

The Respondent recruited an additional
receptionist from July 2017 until May 2018.
This enabled the Claimant to perform a back
office only role, but this was only a temporary

solution as to do this, they needed to borrow
budget from a different department which,
ultimately,  would affect future recruitment
budgets for the Claimant’s department.

In November 2017, Occupational Health
confirmed that the Claimant was unfit to
engage in a patient facing post and that the
Claimant was absolutely adamant that there
was a back-office function that she would be
able to do.

The Respondent had begun looking at
redeployment options for the Claimant but did
not offer the possibility of the temporary
arrangement of working in the back office
continuing during that process.
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Sometimes, a case is reported and the only response is “what is the world coming to”;
however, dig a little deeper and the reasons for the decision become much clearer.

Dig a little deeper
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In November 2018, Occupational Health
explained that the Claimant suffered anxiety in
relation to patient facing toles and called it
“public phobia”.  Public phobia is, of course, a bit
of a problem if your role is dealing with the
public.

The Respondent went through a redeployment
process with the Claimant to try and find her a
new role, at her existing grade; however, the
Claimant appeared more interested in roles
which were two grades higher than her existing
role as she had some experience in those
duties.

The Respondent ensured the Claimant received
the job bulletins and the Claimant was able to
apply for roles that she felt were suitable.
Ultimately, when the Claimant had not been
successful in redeployment, her employment
was brought to an end by reason of capability.

So where was the problem?  An employee in a
public facing role could not face the public and
there were no other roles available – surely this
makes the dismissal fair?

The issue is around the redeployment: the
Respondent only sent email bulletins to the
Claimant; they did not actively look for roles that
the Claimant might be able to do.  Essentially,
the Respondent sent the Claimant the vacancies
and left it her to it.

In order to comply with its obligations to make
reasonable adjustments, the Respondent
should have pro-actively sought and discussed
vacancies with the Claimant.

The second issue was that the Respondent
closed its mind to redeployment once the
redeployment period came to an end when, of
course, its obligations to the Claimant
remained right through until her employment
came to an end.

The Respondent was able to show 200 roles
that could have been suitable for the Claimant
had she applied for them; however, by not
expressly bringing these to the Claimant’s
attention, the Respondent failed in its
obligations to the Claimant.

Ultimately, the Claimant, who it would appear
earned £260.79 per week was awarded
£56,684.73 (£24,000 of this was injury to
feelings).

Had only the Respondent been more proactive,
this unfortunate outcome could well have been
avoided.



Before diving into why the Appeal Tribunal
made this finding and what a philosophical
belief is under the Equality Act, it is worth
looking at some of the background to the case.
The Claimant, Ms. Forstater, was a researcher
and writer on topics of public policy, tax and
business. The Claimant was a visiting fellow
and had entered into consultancy agreements
with the Respondent, CGD (Center for Global
Development) Europe and others.

In 2017, the Claimant became concerned about
proposed changes to the Gender Recognition
Act which would allow people to self-identify
their gender. In 2018, the Claimant, who had a
large social media presence, started ‘tweeting’
(posting public messages on Twitter) her views.
By October of that year staff of the Respondent

had raised concerns about the Claimant’s posts
saying they were transphobic. When the
Claimant’s final consultancy agreement ended
in December 2018, it was not renewed and the
Claimant contended this was because she had
expressed gender critical opinions which were,
in her view, a philosophical belief and, therefore,
protected.

The Equality Act 2010, which Ms. Forstater
says affords her views protection, does, under
section 10, include a person’s religion or
philosophical belief as a protected
characteristic. There are, however, obviously
rules on what a ‘belief’ is in this context to
prevent it being abused and to stop workers
from arguing their normal views are a
philosophical belief. For example, an opinion
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The Employment Appeal Tribunal has this month found that gender critical beliefs including
a belief that a person’s sex is an immutable biological fact (i.e. that there are only two
genders – male and female, there is no possibility of sex in between the two or that is it
possible to change sex) is protected under the Equality Act 2010.

Gender critical beliefs



< 12 >

that pineapple belongs on pizza (which it does)
wouldn’t be considered a philosophical belief.
The leading case that brought together the
criteria for what makes a person’s belief a
protected philosophical belief is Grainger v
Nicholson. In this case, five criteria were
established:

1. The belief must be genuinely held;

2. It must be a belief rather than an opinion or
viewpoint based on the information availa-
ble;

3. It must be a belief as to a weighty and sub-
stantial aspect of human life and behaviour;

4. It must attain a certain level of cogency, seri-
ousness, cohesion and importance; and

5. It must be worthy of respect in a democratic
society.

As you can see, whilst I may have a genuine
belief that pineapple does belong on pizza, this
would not be sufficient to meet the other
criteria. In Ms. Forstater’s case, whilst the
Employment Tribunal agreed that her views met
the first four criteria, they held issue with the
fifth. The Tribunal found that her views were
incompatible with human dignity and the
fundamental rights of others and, therefore, was
not worthy of respect in a democratic society.
Ms. Forstater appealed the decision.

The Employment Appeal Tribunal disagreed
with the earlier Tribunal’s findings. They found
that there had been a misinterpretation of the

fifth test established in Grainger as a
philosophical belief should only be excluded if it
were the kind of belief the expression of which
would be akin to Nazism or totalitarianism.
They explained that Section 10 of the Equality
Act must be read and applied in connection
with Articles 9 and 10 of the European
Convention on Human Rights (freedom of
thought and freedom of expression) and a
belief need only satisfy some very modest
threshold requirements. Her views were,
therefore, accepted as a philosophical belief.

Whilst this does not mean that Ms. Forstater
has won her case – this was only a preliminary
matter and she will be back in the Employment
Tribunal arguing that her consultancy
agreement was ended because of her beliefs, it
does emphasise the broad scope of views that
might be protected by the Equality Act, even if
they might be considered offensive to some.

Finally, whilst this judgement has been called a
step back backwards for inclusivity and
equality for all, it is worth noting that in coming
to the decision the Appeal Tribunal were clear
that their judgement does not express any
views on the merits either side of the
transgender debate. Workers are still subject to
prohibitions on discrimination or harassment in
the way that they would normally be and
whether or not conduct amounts to
harassment or discrimination will be for a
tribunal to determine.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions – awaiting hearing date for EAT
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University) – waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime – waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s practical joke in
the workplace.
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Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 23 or over (the
National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20: £6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

1 3 Sick Pay
The rate for Statutory Sick
Pay is £96.35 per week.

Family Rights
The rate for Statutory Maternity
Pay, Statutory Paternity Pay,
Statutory Adoption Pay, Statutory
Shared Parental Pay and
Maternity Allowance is £151.97
per week.

2

Taxation: Scotland

4
In Scotland, for the tax year 2021/22:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE tax

threshold and up to £2,097

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,098 to £12,726

Scottish Intermediate Tax Rate of 21%

on earnings from £12,727 to £31,092

Scottish Higher Tax Rate of 41% on

annual earnings from £31,093 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2021/22:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE threshold and

up to £37,700

Higher Tax Rate of 40% applies on

annual earnings from £37,701 to

£150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limits in respect of

primary class 1 contributions is £120

per week. The upper earnings limit

for primary class 1 contributions is

£967 per week.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,600)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks












