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Our story starts in Italy, the land of fine meats
and wine that are the envy of the world over
(with the exception of the Andalusia region of
Spain whose people envy no-one’s meats or
wine).  In Italy, each Christmas, employers will
often gift their staff a hamper of meat and wine
and we have no doubt that these hampers are
gratefully received by their staff.

Unfortunately, as many will recall, 2008 was not
a good year for Italy, as it joined Portugal,
Greece and Spain in their financial turmoil,
becoming part of the rather unfortunately
named PIGS countries.

In light of the financial difficulties that
employers were facing, many, including Fujitsu
Spain, ceased providing hampers to their
employees at Christmas.  Fujitsu had been
giving out their hampers since 1973, with the
exception of 1997 when they issued a
somewhat less exciting voucher, so, whilst their
employees could understand the temporary
cessation of their hampers in 2013, they were

somewhat upset when they did not start
receiving them again until 2017.

Fujitsu’s employees took the matter to court
and their case was, ultimately, considered by
Spain’s Supreme Court which deemed that,
given the repetition over time of its delivery to
the entire staff, the gift of a hamper became a
beneficial condition of their employment; not
simply an act of generosity on behalf of the
employer.  In recompense, all 1,600 employees
were to receive an additional hamper in 2019.

Whilst the pursuit of an annual hamper may
appear petty (especially taking the claim to the
Supreme Court which was probably more
expensive than simply buying 1,600 hampers), it
does underline a more important point:
repeated acts of generosity by an employer can
lead to the generosity not being gratefully
received, but ungratefully expected.

In the UK, merely doing something repeatedly
over a period of time is not quite sufficient to
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Just when you thought Christmas was over!

The decorations have come down and, if your council, like ours, doesn’t collect your tree, there is a slightly
forlorn looking, no longer evergreen, tree standing in the corner of your living room.  To remove the final
shine from the merry time of year, we thought we would treat you to a Christmas tale of woe.
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produce an implied right to that “something”;
however, passage of time will be considered by
the court when it is considering whether a
benefit is reasonable, notorious and certain and
done because the employer has a sense of legal
obligation to do so.  If a benefit is reasonable,
notorious and certain and the employer
continues to provide it because they feel an
obligation to do so, then there are all of the
ingredients for an implied contractual right to a
benefit.

Implied rights can cover all manner of matters,
for example, inflation linked pay rises, an
additional day’s holiday on birthdays, a
Christmas bonus or enhanced redundancy
payments.  All of these are benefits which are
“nice to give”, but can become “expectations to
receive” instead.

How then do you avoid something becoming an
expectation?  We would suggest:

1. Demonstrating that a benefit is not
automatic – perhaps Board minutes
confirming a decision has been taken to
allow the benefit that year;

2. Be clear to staff that the benefit is
discretionary and the company has
decided, that year, to provide it;

3. Vary the benefit, so there is no
expectation of that exact benefit each
year;

4. Be more Scrooge – sometimes, just
don’t give the benefit.

NASH BUSINESS
The most recent edition of Nash Business was
published in November and the next one will be going
out in February. You can see November’s edition and
sign up automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.
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In Sunshine, the employee was dismissed at a
meeting, that he had been told was to be an
investigatory meeting. He was dismissed
because the employer believed he had been
sleeping while on duty.

An Employment Tribunal found that he had
been unfairly dismissed. The employer, who
had the backing of Peninsula, appealed. The
only ground of appeal that was considered by
the EAT was whether the Employment Judge
had based his decision on the false assumption
that unless there was an investigatory meeting
prior to a disciplinary hearing, there cannot be a
fair dismissal.

The EAT reading the Employment Tribunal’s
judgment as a whole, found the Judge had not
said that, without a prior investigatory meeting,
a dismissal cannot be fair and dismissed the
appeal.

This decision does not, however, mean that you
do not ever need to have investigation meeting
with the “accused” employee prior to a
disciplinary meeting.

Each case will depend on its own facts, but we
believe the following to be a sensible approach:

1. One of the factors that a tribunal will
consider when determining the fairness
of a misconduct dismissal (as set out in
the leading case of Burchell), is whether
at the time the employer formed the
reasonable belief that the employee
was guilty of the misconduct, the
employer had carried out as much
investigation as was reasonable -
holding an investigation meeting goes
someway to satisfying this. An
employee accused of misconduct must
be aware of the allegations and
evidence against them prior to a
disciplinary hearing. Another factor

Unfair Dismissal - How important is an investigatory meeting?

Sunshine Hotel Limited v Goddard (EAT), for a dismissal to be fair there must be as “much investigation
into the matter as was reasonable in all the circumstances of the case”
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when considering the fairness of a
dismissal is that it is likely to be
achieved in most cases by having an
investigation meeting and then if
appropriate sending a letter to the
employee setting out the alleged
misconduct and enclosing all the
relevant evidence.

2. It is likely that in only the simplest of
cases will an investigation meeting with
the employee be unnecessary.

In conclusion, a proper investigation of
allegations of misconduct will normally involve
an investigation meeting with the employee in
question. Do not skip this step unless there are
good grounds for believing that it will serve no
purpose whatsoever. In such a case, make sure
that the employee has been sent details of all
the allegations against them and the evidence
supporting those allegations prior to the
disciplinary hearing.

MEET THE CONTRIBUTORS TO NASH KNOWLEDGE
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Jon Loney
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According to S47B Employment Rights Act 1996,
workers have the right not to be subjected to
any detriment by any act, or any deliberate
failure to act, by their employer on the ground
that they have made a protected disclosure.
However, it was Lord Justice Underhill’s view in
this judgement that the worker must be
subjected to the detriment in the field of
employment.

Fiona Tiplady was a Senior Planning Officer
employed by the City of Bradford Metropolitan
District Council between February 2014 and
September 2016. She got into two disputes with
the Respondent in her personal capacity as the
owner of a property:

1. She discovered a sewer running be-
neath her property which she believed
vented dangerous gases and therefore
warranted the involvement of the Re-
spondent’s environmental health de-
partment.

2. A shed she wanted to build was within
the permitted development limits for
expansion without planning permission
but which the Respondent’s planning
permission contested.

Following the Claimant’s resignation on 21
October 2016, she claimed constructive unfair
dismissal and automatic unfair dismissal for
having made protected disclosures.

The Employment Tribunal dismissed all her
claims, reasoning that most of the detriments

The limits of whistleblower protection

In Tiplady v City of Bradford Metropolitan District Council, the Court of Appeal considered what is covered
by suffering detriment for the purposes of S47B Employment Rights Act 1996.



she suffered were as a householder and not as
an employee.

The Court of Appeal also dismissed the
Claimant’s action on this basis.

The accepted test of asking in what ‘capacity’
detriment was suffered focuses on the hat
being worn by the employee not the employer.
In this particular case all of the detriments
which the Claimant claimed to have suffered
concerned her as a resident/householder

Employment Team

Tel: 01752 827081
Web: www.nash.co.uk/business/employment

seeking, or being subject to, the exercise of the
Respondent's powers as a local authority; and
that being so, they did not arise in the
employment field.

www.nash.co.uk/business/employment
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Background – Sethi v Elements Personnel
Services Ltd

Mr Sethi, a practising Sikh, strictly adheres to
Kesh (the requirement for the hair and beard
not to be cut). Mr Sethi, whilst on a backpacking
trip in the UK, sought temporary work, in the
hospitality industry, through the employment
agency Elements Personnel Services Ltd
(‘Elements’). Elements prided themselves on
providing staff to luxury, high-end hotels.

In November 2017, Mr Sethi attended an
induction and training session with Elements
where he was informed that he would need to
shave his beard in accordance with its ‘no-beard
policy’. Mr Sethi refused to do so on religious
grounds.

In response, Mr Sethi was informed that it
would not be worth his time to work with
Elements because they would not have enough

shifts to give him as they were working with 5*
Hotels and the hotel managers would not allow
having facial hair due to health and
safety/hygiene reasons. The suggestion was
made that Mr Sethi could work with hotels who
had lower star ratings because facial hair
‘wouldn’t be as big of an issue’.

Mr Sethi continued to refuse to shave his beard
and as such, Elements did not provide work for
Mr Sethi, nor did Elements keep him on its
books.

Subsequently, Mr Sethi brought a claim for
indirect discrimination in the Employment
Tribunal.

Tribunal
As part of its defence, Elements argued that the
justification for having a no-beards policy was
for purposes concerning:

The beard blanket ban

Having in place a ‘no beard’ policy amounted to indirect discrimination, according to the Employment Tribunal.
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● hygiene;

● appearance; and

● client requirements.

In respect of client requirements, Elements
argued that they had checked with their clients
about their own policies on beards and that
they had informed Elements that they would
send workers home if they were not clean
shaven. Whilst the Tribunal accepted that this
may be the case, the Tribunal held that
Elements should have made specific enquires
on whether their clients would accept a Sikh
worker who was not shaven for religious
reasons. Further, the Tribunal did not accept
that the no-beards policy was for hygiene
purposes because a net would have addressed
this concern.

As such, the Tribunal found that Elements’ no
beard’s policy placed Sikhs, including Mr Sethi,
at a particular disadvantage and that Elements

could not justify having such a policy in place,
primarily because they could have made
enquiries with their clients, on a case-by-case
basis, on whether they would make an
exception for Sikhs, who were unable to shave
for religious reasons. Therefore, the Tribunal
upheld Mr Sethi’s claim for indirect
discrimination.

Comment
This case is a reminder that policies should be
carefully scrutinised and that where policies are
in place, that they are for legitimate reasons. In
addition, this case highlights that Tribunals
expect companies to consider whether any
exceptions could be made to blanket ban
policies on a case-by-case basis.

Upcoming Nash & Co Events

March 4th 2020
National Marine Aquarium, Plymouth
Tickets available - CLICK HERE

This will be our fifth Success in Business, with the
event running every 6 months. It is designed to
help business owners and senior management to
access valuable information and advice from a
wide range of industry experts. The event is
delivered in an innovative way to allow discussion
and maximum engagement.

March 25th, 2020
Sherwell Church Centre, Plymouth
Tickets available - CLICK HERE

Building Brands is a new marketing and brand
event for people working in marketing roles, and
particularly for those living and working in Devon
and Cornwall. We have some superb speakers
talking at the event, fantastic partners, and we’ve
built in some time over lunch to meet and
network with others In the industry.

www.nash.co.uk/business/employment
https://www.nash.co.uk/success-in-business/
https://www.eventbrite.co.uk/e/building-brands-tickets-84243286939
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Royal Mencap Society v Tomlinson – Blake - due to be heard by the Supreme Court in February 2020
How should sleep-in shifts be treated for National Minimum Wage purpose?

Asda Stores v Brierley - due to be heard by the Supreme Court in July 2020
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

B v Yodel Delivery Network – awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the
Working Time Regulations 1998?

Harper Trust v Brazel – application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers.

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self=employed
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Important legislation changes ahead

2020?

Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants
will be paid to the workers in full.

The National Insurance Contributions Bill
Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and
employees to receive a statement on their first day of work comes into effect on 6 April 2020. Also,
extend the reference period for WTR annual leave from 12 to 52 weeks.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give
qualifying bereaved parents of children the right to two weeks’ paid leave.

The so called Swedish Derogation under the Agency Worker Regulations is to be removed in April
2020.

2021?

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations) will
have to set up internal reporting channels that would allow people to report within the organisation
itself. Implementation of this Directive will depend on the terms on which the UK leaves the EU following
Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents, which
could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)


