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Welcome to February’s edition of Nash Knowledge.

Well this current lockdown certainly seems a lot tougher
for everyone than previous ones. Bring back the sun and
warm weather that we had last year!

This month, we’re giving everyone the chance to ask that
burning employment law question that they’ve always
wanted an answer for! We’ll pick one question a month
and publish a full answer and explanation, the following
month!  See page 2 for more details! All the very best
everyone.
Ian
igrimshaw@nash.co.uk

Head of Employment
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Do you have any
specific employment

law questions that
you want answers to?

In future editions of Nash Knowledge, we’ll take at
least one question that we’ve been sent, and we’ll

publish a full answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion
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The idea being that it would enable greater
transparency; however, given, at the time, we
all thought that the light at the end of the
tunnel was getting brighter, those with a
suspicious mind might think it was also there
to discourage employers from accessing it if
they didn’t really need to.

Well, as we all know, things changed in
December 2020 and the new “UK variant”
turned up and, whilst not extinguishing the
light at the end of the tunnel, it certainly
extended the tunnel quite a lot and then, for
good measure, put a very hefty lampshade
over the light at the end of it.

What that change also brought, however, was
a significant increase in infections and a
resulting increase in the need to furlough
clinically extremely vulnerable employees who
could not work from home and then, in
January, staff members who needed to home
school their children.  It would seem, therefore,
that the purpose of the list, if it ever was
intended to be a deterrent against abuse, has
been surpassed, as is ever the case with this
pandemic, by an unexpected change in
circumstances.

Not wanting to let an opportunity for a good
list to pass however, HMRC has still published
its list, which is available here and runs to
741,285 lines!

A list without purpose?

Many will recall that HMRC said that it would start listing those businesses which were
claiming under the Coronavirus Job Retention Scheme from December 2020.
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Ms Jackson, the Claimant, commenced
employment with the Respondent in 2013. In
2016, it was agreed that Ms Jackson would take
over the day-to-day running from the owner, Mr
Patel, and would become Managing Director.

In 2017, Ms Jackson and Mr Patel had a dispute
over the her performance and remuneration, and
Mr Patel slowly increased the time that he spent
at the company again.

In March 2018, Ms Jackson was informed that
Mr Patel intended to take over as Managing
Director. Later that week it was announced that
Mr Patel would re-take control of decision
making and operations of the company, under
the title of CEO.

Following this announcement, Ms Jackson was
told that her role was at risk of redundancy. The
company carried out a redundancy process
which resulted in Ms Jackson being informed
that her employment would be terminated by
reason of redundancy.

She subsequently brought a claim in the
Employment Tribunal for unfair dismissal
arguing, amongst other things, that:

- there was no diminished requirement for
her role within the company; and

- the Respondent had acted in bad faith
and the reason for dismissing her by rea-
son of redundancy was not
genuine.
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A real redundancy situation?

Should a Tribunal consider an employer’s reasoning behind a redundancy situation when
assessing whether or not there was a redundancy situation? No, according to the Employment
Appeal Tribunal.
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The Respondent disputed Ms Jackson’s claim
arguing that she was dismissed by reason of
redundancy or, alternatively, by some other
substantial reason, namely a business
reorganisation.

At first instance, the Employment Tribunal upheld
the Claimant’s claim for unfair dismissal finding
that there was no redundancy situation nor was
there a business reorganisation. The reasoning
given by the Tribunal was that:

- the role of Managing Director had
continued and was now fulfilled by Mr
Patel;

- there was evidence to show that Mr
Patel undermined Ms Jackson in her role
and had deliberately removed her from the
business;

- there was no diminished need for a
Managing Director because the duties
were still being completed by other
members of staff; and

- there was no good evidence to show that
the Respondent needed to cut costs.

The Respondent appealed this decision on the
grounds that the judge had erred when applying
the law and should have asked whether there was
a diminution in the employer’s requirement for
employees to do that work. The Respondent also
argued that whether or not the Respondent had
deliberately removed Ms Jackson from the
business was not a relevant factor in determining
whether or not there was a redundancy situation.

The EAT allowed the Respondent’s appeal
holding that:

- the reason behind the Respondent’s
decision is not relevant when
considering whether a redundancy
situation existed; and

- an employer is entitled to organise its af-
fairs in a way so that its requirements for
employees to carry out particular work
diminishes.

The EAT found that the earlier judge may have
been distracted and questioned whether there
was a genuine redundancy situation and whether
it was reasonable rather than whether or not a
redundancy situation existed.

The EAT found that, in this case,  there was a
redundancy situation because the Respondent
arranged its affairs so that Mr Patel absorbed the
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work of the Managing Director which meant that
there was a diminution in the requirement for the
business to have employees carrying out work of
that kind. The reasons behind this decision was
not relevant at this stage.

The EAT remitted the case back to the Tribunal
to consider whether:

- the redundancy situation was the
reason for Ms Jackson’s dismissal; and

- the decision to dismiss Ms Jackson by
reason of redundancy was reasonable.

It is worth noting that the EAT held that the
Respondent would not be able to rely on Some
Other Substantial Reason (SOSR) because the
Respondent had carried out a reorganisation as
a result of wanting to dismiss Ms Jackson for
personal reasons and therefore, personal
reasons was the reason for the dismissal. As
such, it is likely that the ET will find that the
reason for Ms Jackson’s dismissal was for
personal reasons also.

It is not uncommon for employees to feel as
though they have been pushed out or that there
was some ulterior motive behind selecting them
for redundancy. This case highlights that the
reason behind the redundancy is not relevant
when considering whether a redundancy situation
exists. However, employers should not consider
this decision as one which allows them to hide
behind ‘redundancy’ to shield them from claims
of unfair dismissal as an employer’s motive will
still be considered when determining whether
redundancy was the reason for the dismissal and
if the employer acted reasonably in relying on this
reason.

NASH BUSINESS
The most recent edition of Nash Business was
published at the start of December and the next one
will be going out in March 2021. You can read
December’s edition and subscribe to receive it
automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.



Relief for more?

It’s fair to say that interim relief can cause employers a headache.

If you’re unsure what interim relief is – we’ve set
out a brief overview below:

- Interim relief is an application that an
employee can make to an Employment
Tribunal in certain circumstances (see
below) which, if successful, results in an
order that the employer should continue
employing the employee or if it is unwilling to
employ them, continue to pay their salary until
the case is determined at a final hearing (with
their continuity of employment preserved).
We’ve seen interim relief applications fail
because the employer agreed to re-employ
the employee but the employee unreasonably
refused to go back – re-employment is the
first port of call with interim relief
applications. It is only if the employer refuses
to re-employ the employee or the employee
reasonably refuses to return that the Tribunal
will look to make an order for continuing
salary.

- An employee can only seek interim relief if the
alleged reason for their dismissal is union
membership or activity, whistleblowing or
activities as certain types of representatives
(including a health and safety representative).

- An employee must make their application for
interim relief within 7 days of their effective
date of termination and the Employment
Tribunal must hold an interim relief hearing as
soon as practicable.

- An application for interim relief will be granted
if the Tribunal believes that the Claimant is
‘likely’ to establish at the final hearing that his
dismissal was for one of the reasons set out
above – the Tribunal should consider whether
the Claimant has a ‘pretty good chance’ or the
case ‘looks like a winner’. A Judge must make
a best an assessment as they can with the
evidence advanced by each party – by
necessity, this involves far less detailed
scrutiny of the case and evidence than would
be undertaken at a final hearing.
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So why are they so migraine inducing?

- Given the tight timeframes, employers are
given a very small window to prepare for the
interim relief hearing. In order to present your
defence properly, it is necessary to collate all
relevant documentation and it is also
advisable to prepare witness statements
(with those witnesses attending to give
evidence if permitted by the Tribunal).

- The consequences are also serious - the
employee being re-employed or alternatively,
the employer continuing to pay their full
salary until the final hearing (but the
employee needn’t do any work). We all know
about the delay with Employment Tribunals
at the moment so it could be over a year
before the case is determined – that is a lot
of salary to pay!

- And finally, due to the nature of the interim
relief hearing, the Tribunal cannot make a
comprehensive assessment of the claim
therefore there is arguably a lower
threshold for the application to succeed.

So why are we talking about interim relief?
Firstly, applications have become much more
popular of late given the increase in claims for
matters such as whistleblowing resulting from
COVID-19 and, secondly, a recent case (Steer v
Stormshore Ltd) has raised the possibility of
interim relief being extended to other types of
claims, such as discrimination.  The EAT in Steer
considered that the absence of interim relief in
discrimination cases could be incompatible with
the European Convention on Human Rights.
They found that the difference between
whistleblowing claims (where interim relief was
available) and discrimination claims (where it
was not) was not justifiable. However, the EAT
doesn’t have the power to make such a finding
of incompatibility so it’s been referred to the
Court of Appeal who do. The EAT rightly
commented that if the appeal succeeds, the
legal landscape regarding the remedies available
for discrimination and victimisation claims will
change significantly. Also, in case you’re
wondering, this case won’t be affected by Brexit.

Whilst it remains to be seen what will happen in
the context of discrimination and interim relief,
what can employers do to in the meantime to
pre-prepare for applications for interim relief.
Firstly, get your paper trail in order. If you have
employees that you consider may make claims
for whistleblowing etc, ensure that you have all
relevant correspondence in an easily accessible
place. Have you got any managers/staff that the
employee claim they made whistleblowing
disclosures to? If so, get a statement now whilst
its fresh in their mind. And finally, when the
application lands, act quick – time really is of the
essence.



To most, it would seem like a no-brainer that
anyone able to have the vaccine should accept
it, both for their own health and the health of
others.  But should employers make it
compulsory for their employees to be
vaccinated?  Would this be reasonable, given an
employer’s obligation to keeping their workplace
safe?

Whilst the answer might seem an obvious “yes”,
it is far from that simple.  Even the
government’s own legislation, contained in the
Public Health (Control of Disease) Act 1984,
makes it clear that the government cannot force
a person to take the vaccine.

Despite Pimlico Plumbers somewhat gung-ho
approach in announcing its intention to require
all of its staff to be vaccinated, there are
significant risks from an employee rights
perspective.
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Vexing vaccines

The announcement on 2 December 2020 that the Pfizer/BioNTech vaccine had been
approved for use in the UK was, quite rightly, met with great excitement: finally a bright light
in what had been 9 months of deep fog.  Since then, of course, we have seen the approval of
the Oxford-AstraZeneca vaccine and the country taking a lead globally in its vaccine
programme.

So when might it be reasonable to require staff
to be vaccinated?  In our view, the pool of
employers where compulsory vaccinations
could be found to be reasonable is likely to be
quite small, probably limited to those areas
where staff work closely with vulnerable
people, as a refusal to be vaccinated would
likely put vulnerable people at risk.

Even in these areas, however, employers need
to be careful.  Where an employee is not able
to receive the vaccine because, for example,
they are pregnant, it would clearly not be
reasonable to terminate their employment for
refusing to be vaccinated.  Similarly, there may
be some individuals who are advised not to
have the vaccine due to a medical condition,
such as a supressed immune system and
therefore may be protected under disability
legislation.



What about those whose religious beliefs
prevent them from taking vaccinations?  In our
view, they too would be protected.  More
controversially, what about the so called “anti-
vaxers”?   Can an employer require someone
who believes, albeit without basis, that
vaccines are an evil plot by the unidentified
powers that be?

This is a difficult one, as, to our minds, we
need to divide this group in to two: those who
just happen to believe the nonsense that gets
spouted out of YouTube and then announce it
to their friends and family as “fact” – they are
unlikely to be protected; and those who
genuinely live their life on the basis that
natural protection is all that is needed and, as
a result, have never been vaccinated and don’t
allow, for example, their children to be
vaccinated.  The latter group certainly have the
potential to be protected under the Equality
Act on the basis that their beliefs in respect of
vaccinations amount to a philosophical belief.

So what should employers do if they are not
focused on the care of the vulnerable, but wish
to protect their workforce?  In our view, a blunt

“everyone must be vaccinated” approach will
likely backfire, whereas an approach which
explains the rationale for vaccination will likely
see greater success.  This could be
incorporated in a policy or a company wide
communication setting out the benefits of the
vaccine and the government’s advice in respect
of vaccination.

We would hope, once the vaccine has started
rolling out to the wider population that the
government will begin producing official
posters and information leaflets for employers
to enable the positive message, that
vaccination could see a return to the life we all
miss, to reach, and be understood by, as many
people as possible.

In summary, in the push for a return to a normal
life, it might be easy to criticise those who
decline a vaccine for non-medical reasons;
however, employers need to tread carefully and
ensure that they take an approach which is
collaborative and understanding; not one which
is dictatorial and, potentially, a breach of an
individual’s fundamental rights.



Quilter v Falconer

Background
Mrs Falconer’s employment contract with
Quilter had a 9 month non-compete restriction
and 12 month non-dealing and non-solicitation
restrictions. She was under a six month
probationary period, during which either party
could terminate the employment on two weeks’
notice.

Mrs Falconer was a financial adviser and was
recruited to manage a book of 181 clients.  Just
before the end of her probationary period, she
gave notice to leave Quilter and work for a
competitor, Continuum.  She was placed on
garden leave for her two week notice period.
During her brief time at Quilter, only 120 of the
181 clients had been transferred to her and
before being placed on garden leave she had
only contacted 40 of them.

Quilter knew she had gone to work for
Continuum but did not immediately act on this.
Nearly five months’ later, when it became clear
that she was advising their clients, Quilter
sought an injunction and brought claims
against Mrs Falconer and Continuum to
enforce the post-termination restrictions.

Enforceability of the non-compete restriction
The High Court ruled that the nine month non-
compete restriction was unenforceable
because it was wider than reasonably
necessary to protect Quilter’s client
relationships and client confidential
information.

The Court noted that it is necessary to assess
whether a covenant is reasonable at the time it
is entered into. Mrs Falconer was subject to a
six month probationary period, and her
employment could be terminated on two
weeks’ notice. Despite the fact there would

A reminder that one size does not fit all

Post-termination restrictive covenants are often used in employment contracts to protect
an employer's business after an employee leaves.  For example, non-competition clauses
prevent the employee from working in a competing business for a restricted period of time.
Non-solicitation clauses and non-dealing clauses prevent an employee from soliciting
and/or dealing with certain clients or customers of the business during a specified period
after leaving.
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have  been very little opportunity to build up
client relationships during that time, she was
subject to 9 and 12 month covenants. Further,
the court commented that the shorter the
notice period, the less important the
employee’s services would appear to be -
again suggesting an unreasonable period of
restraint.

Seniority of employees
The High Court noted that employees who
were more senior than Mrs Falconer, and had
greater access to confidential information, had
the same or shorter restrictions.  Quilter had
not been able to justify the longer restrictions
for Mrs Falconer.

The High Court found that this indicated that
Quilter had given Mrs Falconer an “off the
shelf” and “one size fits all” contract used for
more senior employees without considering its
suitability for her particular role.

It was also relevant that non-compete
restrictions were not standard in this industry
for employees in Mrs Falconer’s role.  This
suggested they were not reasonably
necessary.

Coronavirus
Resource Hub for Business

Click Here for access to the hub

Have you visited our Resource Hub for businesses, full of
information and advice on how to deal with issues and problems
that arise directly caused by the virus? Our teams here at Nash & Co have
been busy putting together some articles that we hope will be of interest
and use to you. Just click the link below for more information and access
to the hub.

https://nash.co.uk/coronavirus-resource-hub/
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Geographical scope of non-compete
The High Court found that the geographical
scope of the non-compete was too wide as it
effectively prevented Mrs Falconer from
working anywhere in the UK where Quilter (a
nationwide firm) had offices, even if she had
not had dealings with any of its clients in that
area.

Non-dealing and non-solicitation restrictions
The High Court ruled the non-dealing and non-
solicitation restrictions were also
unreasonable and unenforceable.

They covered clients with whom Quilter had
business with during the 18 months prior to
the end termination of Mrs Falconer’s
employment.  This included before Mrs
Falconer had even started to work for Quilter.

The Court noted this would prevent her from
dealing with or soliciting a client who had been
with Quilter long before her employment
started and terminated.  It also noted that the
restrictions prevented her from dealing with or
soliciting anyone in the book of clients she had
taken over, even if she had never met or
spoken to them.  This was wider than they
needed.

Confidential information and other breaches
However, the High Court found that Mrs
Falconer had breached her employment
contract in relation to other matters.   She had
scanned confidential information into her
personal laptop, had not shown Continuum her
post-termination restrictions (despite her
contract requiring her to do so), had attended
an induction seminar at Continuum during
working hours while on garden leave and had
also contacted Quilter’s clients while on garden
leave.
Our comment

Employment Team
Tel. 01752 827081

Email: employment@nash.co.uk
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - awaiting decision from Supreme Court
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Royal Mencap Society v Tomlinson-Blake – awaiting decision from Supreme Court
How sleep ins should be calculated for NMW purposes

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun
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Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Covid
Will it be necessary to enact Emergency volunteering leave to allow employees and workers unpaid
leave to volunteer in the health and social care sectors to help with covid?

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

IR35
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium,
sized and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


