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Welcome to December’s edition of Nash Knowledge.

Well… wasn’t that a year! I think we’ll all be over the
moon to see the back of 2020, I hope you all manage to
get a break over the festive season, and that 2021 is kind
to you, your businesses, and your colleagues, friends and
families.

If there’s anything at all that we can do to help you,
please don’t hesitate to get in touch. All the very best
and have a happy and safe Christmas.
Ian
igrimshaw@nash.co.uk
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When considering whether or not a belief
should be afforded protection under the
Equality Act 2010, the Tribunal will consider
whether the belief meets the following criteria:

● the belief must be genuinely held.
● It must be a belief, not an opinion or

viewpoint based on the present state of
information available.

● It must be a belief as to a weighty and
substantial aspect of human life and
behaviour.

● It must attain a certain level of cogency,
seriousness, cohesion and importance.

● It must be worthy of respect in a
democratic society, not be incompatible
with human dignity and not conflict with
the fundamental rights of others.

Historically, those who hold beliefs which have
been found to be transphobic or homophobic
have found that their beliefs are not protected
as such views were incompatible with human
dignity and conflicted with the fundamental
rights of others.

The case of Higgs v Farmor’s School has the
potential to muddy this line.

In Higgs v Farmor’s School Mrs Higgs, a
Christian, brought a claim of discrimination on
the grounds of her religion or belief.

Mrs Higgs was a pastoral administrator and
work experience manager at Farmor’s School.
The school received a complaint that Mrs
Higgs had been posting on Facebook such
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Evolution in religion and belief

We have had, potentially, a bit of an evolution in the law around religious beliefs and how
the protection of beliefs interacts with the protections afforded to other groups, most
notably members of the LGBTQIA+ community.
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delights as a petition relating to objecting to
the teaching of same sex relationships, same
sex marriage and gender being a matter of
choice, with the headline “Please read this!
They are brainwashing our children”, an article
by a third party which referred to gender
fluidity as a “perverted vision” and that the “the
LGBT crowd with the assistance of the
progressive school systems are destroying the
minds of normal children by promoting mental
illness".  Despite these posts, Mrs Higgs told
the Tribunal that she “loved everyone”.

An investigation was carried out and Mrs
Higgs was subsequently dismissed for
breaching the school’s conduct policy.

Mrs Higgs brought a claim that she had been
discriminated against on the grounds of her
following beliefs:

● Lack of belief in gender fluidity.
● Lack of belief that someone could change

their biological sex or gender.
● Belief in marriage as a divinely instituted

life-long union between one man and one
woman.

● Lack of belief in same-sex marriage. While
she recognises the legalisation of same-
sex marriage, she believes that this is
contrary to Biblical teaching.

● Opposition to sex and relationship
education for primary school children.

● A belief that she should "witness" to the
world, that is, when unbiblical ideas or
ideologies are promoted, she should
publicly witness to Biblical truth.

● A belief in the literal truth of the Bible, and
in particular Genesis 1v 27: "God created
man in His own image, in the image of
God He created him; male and female He
created them".

The last two beliefs clearly are religious beliefs,
so we can discard those for the purposes of
this article.

In relation to the first four beliefs, however,
surely these are incompatible with human
dignity and conflicted with the fundamental
rights of others and, as such, should not be
afforded protection?

The school accepted that the following
amounted to beliefs for the purposes of being
afforded protection under the Equality Act
2010:

● Belief in marriage as a divinely instituted
life-long union between one man and one
woman.

● Lack of belief in same-sex marriage. While
she recognises the legalisation of same-
sex marriage, she believes that this is
contrary to Biblical teaching.

● Opposition to sex and relationship
education for primary school children.

But disputed that:

● Lack of belief in gender fluidity.
● Lack of belief that someone could change

their biological sex or gender.

should be afforded protection as they were
incompatible with human dignity and conflicted
with the fundamental rights of others.

The Employment Tribunal found that there was
no reason to believe that Mrs Higgs holding
these beliefs should result in Mrs Higgs
behaving in an unlawful way or behaving
towards any person in a way such as to
deliberately and gratuitously upset or offend
them.
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The Employment Tribunal considered the
impact on freedom of speech if it was the
case that someone who holds views that
others find offensive or upsetting is then not
protected where they do not possess a risk to
others.  The Employment Tribunal found, and
we would agree, that to only provide
protection to those who express beliefs that
could upset no-one would be worthless.

In summary, the Employment Tribunal found
that a lack of belief in gender fluidity and a lack
of belief that someone could change their
biological sex or gender were worthy of
protection and should be protected.

Ultimately, Mrs Higgs lost her case as she was
not dismissed for holding these beliefs; she
was dismissed for posting on social media
matters which could lead to people perceiving
that she held other homophobic and trans-
phobic which were not worthy of protection,
which is an interesting twist to the tale.

Mrs Higgs did not bring a claim for unfair
dismissal, so we cannot say whether a
dismissal for other people’s incorrect
perception would be “fair” given Mrs Higgs had
been clear that she did not, in fact, hold these
views.

Our View
In our view, whilst we may not agree with Mrs
Higgs’ beliefs and many may find them deeply
offensive, people must be free to express
views that may offend as, otherwise, freedom
of speech is going to be fundamentally
undermined.  Part of freedom of speech is a
freedom to be offended, but to have one you
must have the other.  In our view, whilst this is
not a binding judgment, the Employment
Tribunal found the right balance on this
occasion.

NASH BUSINESS
The most recent edition of Nash Business was published
at the start of December and the next one will be going
out in March 2021. You can read December’s edition and
subscribe to receive it automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.



A word of warning

The wording of bonus schemes seems a continuous source of revenue for lawyers when
employer and employee fall out. Ostilly v Meridian Global VAT Services Ltd is a case in point.

Mr. Ostilly’s contract of employment read “you
will be entitled to a maximum annual bonus of
20% of your salary which will be tied to your
own performance and that of your market
region”.

In the event no real attention was paid to this
wording. Mr. Ostilly was not assigned to a
market region and because he was doing well
his bonuses regularly exceeded 20% of his
salary.

In 2016 his salary was £94,742 and his bonus
was £55,000 despite the fact that the company
was losing money. Things got messy towards
the end of 2017 and costs had to be cut by
Meridian. A pay freeze was imposed, and a
decision taken to pay no bonuses to anyone.

Mr. Ostilly resigned and brought claims of
unfair constructive dismissal and breach of
contract. The breach of contract claim was for
a bonus of at least £55,000. One of the
questions before the Employment Appeal
Tribunal was, giving the wording of Mr. Ostilly’s
contract, was the employer entitled to take into
account the financial performance of the
company in deciding whether to give Mr. Ostilly
a bonus.

In finding for the company the EAT judge
concluded that the company could take into
account its own finances because there was
nothing in the wording of the clause which
made it clear that the company’s own financial
performance would not be taken into account.
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If it is necessary for the employer to detail  the
terms of a bonus scheme, make sure that it is
given plenty of thought before it is issued, that
it is not part of the employees contract, that it
gives the employer as much discretion as is
sensibly possible and is simple clear and
easily understood. This way the risk of parties
falling out and suing each other is significantly
reduced.

OUR VIEW
A very sensible decision.

LESSONS TO LEARN
The likelihood is that both parties incurred very
significant legal costs both before the
Employment Tribunal and subsequently
before the Employment Appeal Tribunal. This
waste of money could easily have been
avoided by the employer if it had  very carefully
spelt out in the contract that there was no
contractual entitlement to a bonus scheme
and that any bonus would not only be non-
contractual but would be entirely at the
discretion of the employer.

Coronavirus
Resource Hub for Business

Click Here for access to the hub

Have you visited our Resource Hub for businesses, full of
information and advice on how to deal with issues and problems
that arise directly caused by the virus? Our teams here at Nash & Co have
been busy putting together some articles that we hope will be of interest
and use to you. Just click the link below for more information and access
to the hub.

https://nash.co.uk/coronavirus-resource-hub/


Background – Heskett v Secretary of State for
Justice
Mr Heskett was employed as a probation officer
by the National Offender Management Service
(‘NOMS’) in 2006.

The budget for NOMS was set by the Ministry of
Justice and, in 2010, it was announced that,
from 2011, there would be a pay freeze. As a
result, NOMS introduced a pay progression
policy where an employee could only progress
up one pay point per year (previously,
employees could progress up to three points
per year). The meant that it would take Mr
Heskett 23 years to reach from the bottom pay
bracket to the top pay bracket, unlike his
colleagues who had commenced employment
earlier, where it would take them between seven
and eight years.
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Cutting costs and creating a claim

Can an employer rely on cutting costs as a reason to justify a lower wage in an indirect
discrimination claim? No, according to the Court of Appeal, unless this is coupled with another aim.

Subsequently, Mr Heskett brought a claim in
the Employment Tribunal for indirect age
discrimination arguing that those under the
age of 50 were put at a significant
disadvantage by the new pay policy.

Employment Tribunal
At first instance, the Employment Tribunal
considered the Court of Appeal case of
Woodcock v Cumbria Primary Care Trust,
which established that an employer cannot
simply rely on there being ‘increased costs’ to
justify discriminatory treatment; there must be
something more (known as the ‘costs plus’
principle). The Employment Tribunal relied on
this precedent judgement to find that NOMS’
change to the pay progression policy was
discriminatory; however, that the policy could
be justified because the aim of saving costs
was coupled with another aim: namely, that
NOMS was forced to ‘live within its means’
when the Ministry of Justice declared a pay
freeze.
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The Employment Tribunal’s decision was
upheld by the Employment Appeal Tribunal.

Court of Appeal
Mr Heskett appealed to the Court of Appeal
arguing that NOMS’ defence that there was an
‘absence of means’ was still based on costs
and it was incorrect for the Tribunal to find
otherwise.

The Court of Appeal dismissed the appeal. In
particular, the court held that the earlier
Tribunal’s decision was correct when
following the decision in Woodcock; that costs
alone (trying to justify a discriminatory act by
arguing that it was cheaper) could not amount
to a legitimate aim. However, the court held
that the ‘costs plus’ principle was misleading
and that the correct question to ask should be
whether avoiding costs was the ‘sole’ aim, and

where it is not, this could amount to a legitimate
aim. In this case, the court held that NOMS was
subject to financial constraints which forced it
to reduce its costs. Therefore, this was grounds
for justification.

Comment
This case highlights to employers the
importance of strategically considering the
rationale behind any change to a pay policy
which could put individuals at a disadvantage
because of their age. It is simply not enough to
argue ‘cutting costs’ as justification for a
discriminatory act. However, the Court of
Appeal’s decision has confirmed that an
employer could rely on financial constraints as
justification.



“Employer” was defined as a person who had an
employment relationship with the worker and
had “responsibility for the undertaking and/or
establishment.”

Case
In the case of R (Independent Workers Union of
Great Britain) v Secretary of State for Work
and Pensions and another the claimant trade
union applied for declarations that the UK had
failed properly to transpose into domestic law
the Framework Directive and the PPE Directive.

The claimant’s members were predominantly
low-paid migrant workers and workers in the
“gig economy.”  The claimant claimed that the
domestic legislation by which the UK had sought
to transpose the Directives protected only
“employees” and not workers.

That gap in protection had existed since the
deadline for transposing the Directives in 1992,
but the claimant brought the proceedings now
because the workers that it represented,
including taxi, bus and van drivers, had higher
than average rates of death from COVID-19 and
had particular needs for the kinds of health and
safety measures that the Directives required.

This case was brought by the IWGB following
multiple requests for assistance from their
member couriers, drivers and other members
of the gig economy raising issues such as the
lack of PPE, failure to implement social distanc-
ing during deliveries, provision of sanitising and
cleaning products and failure to package COV-
ID-19 samples correctly.

Health and safety protections under EU Health and Safety
Directives apply to ‘limb b’ workers

Directive 89/391 (the Framework Directive) and Directive 89/656 (the PPE Directive) required
Member States to grant certain protections to “workers,” which was defined in art.3 of the
Framework Directive as “any person employed by an employer, including trainees and apprentices
but excluding domestic servants.”
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IWGB sought a declaration that the UK had
failed properly to transpose Council Directive
89/391/EC (“the Framework Directive”) and
Council Directive 89/656/EC (“the PPE
Directive”) into domestic law.  IWGB argued
that the Directives required Member States to
confer health and safety protections on
workers, whereas domestic legislation only
protected employees.  The issue arose in the
context of IWGB’s members working during
the Covid-19 pandemic and evidence that gig
economy workers were not being provided
with personal protective equipment.

The Defendants’ position was that the concept
of “worker” in the Framework Directive
corresponded with the concept of “employee”
under domestic law. Alternatively, they
claimed that protections conferred on workers
under domestic law were sufficient to
transpose the Directives.

The High Court held that workers referred to in
the Directives are persons who fall within the
EU legal definition of worker (with the express
exception of domestic servants), and
protection under the Directives applies to ‘limb
b’ workers in domestic law.

The Court then held that the general health
and safety obligations in Article 5 and 6 of the
Framework Directive were properly
implemented by the Health and Safety at Work
Act 1974, which requires employers to
conduct their undertaking so that other
persons (including workers) are not exposed
to risks to their health and safety.  The Court
also held that the obligation to ensure workers

could take appropriate steps to avoid danger
were properly transposed through the
Management of Health and Safety Regulations
1999.

However, the Court held that there were no
equivalent domestic protections for workers
not to be disadvantaged for taking steps in
response to danger, nor were there equivalent
obligations on employers in respect of PPE.
IWGB was therefore partly successful in
establishing a failure to transpose these two
obligations into domestic law.

Comment
It was not the function of the Court to
determine the fact sensitive rights and wrongs
of the individual situations. However, this
decision extends health and safety protection
to hundreds of thousands of workers including
those in the gig economy.  The case has huge
significance in the current COVID-19 pandemic
with so many people and organisations reliant
on gig economy workers.  Now those workers
can seek proper health and safety protection
as they go about their work.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - awaiting decision from Supreme Court
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Conisbee v Crossley Farms Ltd & others - awaiting EAT hearing
Whether vegetarianism is a belief qualifying for protection under the Equality Act 2010’

Royal Mencap Society v Tomlinson-Blake – awaiting decision from Supreme Court
How sleep ins should be calculated for NMW purposes

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun
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Important legislation changes ahead

2020?
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Covid
Will it be necessary to enact Emergency volunteering leave to allow employees and workers unpaid
leave to volunteer in the health and social care sectors to help with covid?

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

2021?
IR35 - off payroll working rules which were due to come in from 6 April 2020 for certain medium,
sized and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1 3 Sick Pay
From 6 April 2020, the rate
for Statutory Sick Pay will
increase to £95.85 per week

Family Rights
From 5 April 2020, the rates for
Statutory Maternity Pay, Statuto-
ry Paternity Pay, Statutory Adop-
tion Pay and Statutory Shared
Parental Pay will all increase to
£151.20 (and from 6 April 2020,
Maternity Allowance will increase
to the same amount).

2

Taxation: Scotland

4
In Scotland, for the tax year 2020/21:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE

threshold and up to £2,085

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,086 to £12,658

Scottish Intermediate Tax Rate of 21%

on earnings from £12,659 to £30,930

Scottish Higher Tax Rate of 41% on

annual earnings from £30,931 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2020/21:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE tax threshold

and up to £37,500

Higher Tax Rate of 40% applies on

annual from £37,501 to £150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
From 6 April 2020, National
Insurance contribution limits
increase
the lower earnings limits in respect of

primary class 1 contributions will

increase from £118 to £120. The

upper earnings limit for primary class

1 contributions will remain the same

at £962.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,000)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


