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Welcome to April’s edition of Nash Knowledge.

I hope you all had a good Easter break and that this has
been a good, albeit a quick, week back at work again!

This month we take a look at the important judgment on
sleep in shifts, and another of those baffling cases  that
from time to time make us all scratch our heads a little
bit!

Thanks everyone, stay safe
Ian
igrimshaw@nash.co.uk
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Do you have any
specific employment

law questions that
you want answers to?

In future editions of Nash Knowledge, we’ll take at
least one question that we’ve been sent, and we’ll

publish a full answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

We’re happy to keep it anonymous if you prefer!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion

mailto:marketing@nash.co.uk
mailto:marketing@nash.co.uk


A case in point is that of Ms Burton, who brought a
claim against Nuffield Health.  Ms Burton won a
claim in the Employment Tribunal on the grounds
of disability discrimination.

The basis of her claim was that she suffered from
General Anxiety Disorder and that this was
triggered as a result of cleanliness and hygiene
issues, which caused her to suffer from panic
attacks and intrusive thinking, and to become
upset and emotional and suffer from loss of energy
and disturbed sleep.

Ms Burton worked as a personal fitness trainer in a
gym. Whilst the writer has not been to a gym for
sometime (albeit has a membership which,
apparently, has the same fitness effect), it is
general knowledge that a gym is somewhere
people get sweaty and, frankly, a little bit gross.

Which is why, those who don’t deal with
employment law might ask “why would you get a
job in a gym if hygiene issues are a trigger for your
health condition”; unfortunately for Nuffield, the
Tribunal found that this is pretty much what her
employer asked too.

Ms Burton made her employer aware of her
condition and they sought an Occupational Health
report.  Occupational Health advised the Claimant
not to undertake hygiene related tasks as this
could be a trigger for her General Anxiety Disorder.
It was also recommended that she be exempt from
undertaking MOT health appointments with
members (an in-depth consultation and
assessment involving a blood test) due to the
bodily fluids that are handled in these
appointments.

A filthy mess

You can see why, sometimes, those who are not involved in employment law hear about a
case and start banging their heads against a wall, whilst shouting that the world has gone
mad; however, the law is there for a reason and, whilst the headline might look odd, when the
law is applied, the outcome is explicable.
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The Respondent’s evidence was that the Claimant’s
role involved 20 per cent health MOTs and 20 per cent
cleaning.  You can see why the Respondent may have
been concerned about the viability of accommodating
these adjustments; however, it does not appear from
the Judgment that this was raised by the Respondent
to the Employment Tribunal and, therefore, the
Tribunal determined that the adjustments were
reasonable.

The Tribunal found that the following provisions,
criteria or practices were applied:

a) The Respondent required Personal Fitness
Trainers to carry out cleaning tasks,
including clearing used sweat towels from
the gym, and blood work.

b) cages containing used towels were placed in
the corridor leading to the staff room (which
the Claimant had to pass).

The Tribunal found that the Respondent had failed to
make reasonable adjustments by not moving the
towels so that the Claimant would not need to pass
them; however, it did make adjustments so that the
Claimant did not need to carry out cleaning tasks and
blood work.  But there was a sting in the tail: the
Tribunal found that the Claimant was subject to
unlawful harassment in part by reason of her coming
under pressure to perform certain tasks which had
been removed from her duties from managers who
were sceptical about the need for adjustments.

Those who read Occupational Health’s suggestions
carefully will have noted that the moving of the towels
so she did not need to pass them was not a
recommendation by Occupational Health and, indeed,
they were not mentioned at all.  This is a timely
reminder that, just because Occupational Health does
not recommend something does not stop it from
being a reasonable adjustment – it is on the employer
to work out how to remove practices which
disadvantage disabled employees.

Which takes us to the comparison that the Tribunal
found the Respondent had posed to the Claimant: it
compared the “decision to work in a gym with her
mental health condition to someone worth a milk
allergy deciding to work in Costa”.   Seems like an
obvious comparison, why not make it?  Because it is
harassment, of course.



On 31 May 2021, an amendment to s.44 of the
Employment Rights Act 1996 (‘ERA 1996’) is due to
come into force which will mean that workers will
be afforded protection from being subjected to a
detriment in specific health and safety cases.

Background
At present, s.44 ERA 1996 protects employees
from being subjected to a detriment by their
employer in certain health and safety cases
including:

44(1)(d) in circumstances where an employee
reasonably believed there to be a
serious and imminent danger and one
which he could not reasonably have
been expected to avert, he left (or
proposed to leave) or (while the
danger persisted) refused to return to
his place of work or any dangerous
part of his place of work; and

44(1)(e)  in circumstances of danger which
the employee reasonably believed to
be serious or imminent, he took (or
proposed to take) appropriate steps
to protect himself or other persons
from danger.

A detriment can include: being subject to a
disciplinary process, having reduced working
hours, being selected for redundancy, not being
selected for a promotion etc.

S.44 currently only affords protection to
employees; however, the High Court has recently
found that the legislation, by limiting protection to
employees and excluding workers, has failed to
properly implement the EU’s Directive on health
and safety. As such, the government has proposed
amending the current legislation to extend to
workers.
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Legislation amendment: protection from detriments for
workers in health and safety cases

On 31 May 2021, an amendment to s.44 of the Employment Rights Act 1996 (‘ERA 1996’) is

due to come into force which will mean that workers will be afforded protection from being

subjected to a detriment in specific health and safety cases.
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Amendment
On 31 May 2021, a draft amendment to the ERA is due
to come into force which will extend the above rights
under s.44(1)(d) and (e) to workers.  In particular, there
will be a new s.44(1A) which will specify that the rights
apply to workers.

It is confirmed in the explanatory notes with the draft
amendment, that no alleged detriments that occurred
before 31 May 2021 will be covered (unless part of a
series of acts, with the last act taking place on or after
31 May 2021).

Comment
The Employment Tribunals have seen a surge of
health and safety claims by employees over the
past year in response to the Coronavirus
pandemic. As we can see an end in sight, it is
likely that the numbers of these types of claims
may diminish; however, with recent news sources
suggesting that we may be living with COVID
prevention measures (such as social distancing,
face masks, and so on) for a significant period of
time, it is important that businesses review their
preventative measures.

Further, should any business receive a health and
safety complaint, COVID related or otherwise, it is
important that it is investigated and responded to
appropriately.

Coronavirus
Resource Hub for Business

Click Here for access to the hub

Have you visited our Resource Hub for businesses, full of
information and advice on how to deal with issues and problems
that arise directly caused by the virus? Our teams here at Nash & Co have
been busy putting together some articles that we hope will be of interest
and use to you. Just click the link below for more information and access
to the hub.

https://nash.co.uk/coronavirus-resource-hub/
https://nash.co.uk/coronavirus-resource-hub/


All employees are entitled to a minimum of 5.6
weeks’ holiday a year, even if they don’t work every
week of the year.  When considering how much an
individual should be paid for a week’s holiday where
they have variable hours, an employer needs to look
at how much the employee earned on average in the
previous 52 weeks prior to their holiday, ignoring any
weeks where no work was done.

The effect of this is that, even though the employee
only works 26 weeks’ a year, they are still entitled to
5.6 weeks’ holiday, calculated on their average
weekly pay.

This can lead to what appears to be unfair results:
for example, if an employee works an average of 37
hours a week every week and earns an average of

£500 per week, they will receive 5.6 weeks’ holiday
at £500 per week.  If their colleague works an
average of 37.5 hours every other week and earns
an average of £500 per week during the weeks they
work, they will also receive 5.6 weeks’ holiday at
£500 per week – essentially earning twice as much
holiday compared to the amount of time actually
worked as their colleague who works every week.

This is an unfortunate effect of the Harper Trust v
Brazel  judgment which killed off the traditional
12.07% way of calculating holiday for those with
variable hours; this case is subject to appeal and we
hope that this appeal will bring fairness back to the
question of holiday for those who don’t work every
week, but, given that the holiday calculations are
based in statute, we wouldn’t hold our breath.
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How do I calculate holiday if someone only works every other week?

QUESTION OF THE MONTH!

“I have an employee who has varying hours, but only works every other week.  How much
holiday should they get?”



It has been over a year since the joined matters of
Royal Mencap Society v Tomlinson-
Blake and Shannon v Rampersad t/a Clifton House
Residential Home went before the Supreme Court
and the final appeal was heard.

The issue being tested was whether or not those
rostered for sleep-in duties should be paid the
National Minimum Wage for all the hours they were
on site rather than just for any hours they were
actually working. For many care providers the
difference between paying a flat night rate and full
NMW would be the difference between continuing in
business and closing.

Many claims for back pay and failure to pay the
NMW are pending at the Employment Tribunals
awaiting this final decision. It has been estimated
that the back pay claims are worth £400m.

It may have been with a sprinkling of the public good
(in maintaining care provision and clearing a backlog
of claims) at the back of their minds but the
Supreme Court trio decided that while asleep (or at
least when the worker/employee could be asleep if
s/he so wished) the NMW does not apply, saying:

‘’If the employer has given the worker the hours in
question as time to sleep and the only requirement
on the worker is to respond to emergency calls, the
worker's time in those hours is not included in
the NMW calculation for time work unless the
worker actually answers an emergency call. In that
event the time he spends answering the call is
included. …. It follows that, however many times the
sleep-in worker is (contrary to expectation) woken
to answer emergency calls, the whole of his shift is
not included for NMW purposes. Only the period for
which he is actually awake for the purposes of
working is included."

In the Mencap case, Ms Tomlinson- Blake is a highly
qualified support worker who was employed to
provide care to two vulnerable adults. She was
rostered for two full days at a time (for which she
was paid a salary) plus an intervening sleep-in shift
for which she received a flat rate payment. If she
was woken and needed to work, she was paid an
additional hourly rate.  In some 16 months prior to
bringing her claim, she had had to carry out (limited)
duties at night on six occasions. Otherwise she had
an allocated bedroom and was not required to
perform any duties unless called upon.
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At long last the Supreme Court has delivered its judgment regarding sleep-in shifts which

has been awaited with trepidation by care providers.

Judgment on sleep-in shifts



< 9 >

Both the Employment Tribunal and the ETA found that
she was ‘working’ for the whole of the sleep-in shift,
basing their reasoning on the fact that the employer
had a legal obligation to have someone on site at
night; that the contract with the local authority required
her to remain on site all night (no nipping out for fish
and chips or to see a late night film); and it was down
to her to decide if she needed to respond at night and,
if she did, it needed to be appropriately and quickly.

The Supreme Court agreed with the Court of Appeal
that that reasoning was incorrect. Instead it found that
Ms Tomlinson-Blake was provided suitable
accommodation to sleep, by arrangement, at her place
of work and whilst she was available for work, she was
not actually working for the purposes of calculating
the National Minimum Wage.

Mr Shannon lived rent and bill-free in the top floor flat
of a 16-person residential home . He was a friend of
the owner’s family and worked elsewhere during the
day. He was given the gratis flat and £90.00 a week in
exchange for being in the flat from 2200 to 0700 each
day (unless otherwise agreed) and being available as
back up to the qualified duty night care worker if
needed. That was a rare occurrence.

Again it was agreed that Mr Shannon was only entitled
to NMW when called upon to work.

This judgment is not a blanket decision regarding all
shifts where a worker or employee sleeps, only where
they are expected to be sleeping and only to work
when necessary. So those on ‘waking shifts’ who can
nap between duties – ie the night watchmen who
needs to patrol every hour but has no other work to
carry out meanwhile - will not be caught by this. The
expectation is that they are awake throughout the
night and so it would seem that they must be paid as
such.  That they are allowed to cat nap here and there
is not relevant.

Many care providers switched to paying NMW for
sleep-in shifts after the EAT decision. After the
Court of Appeal judgment, Mencap stated that it
had improved its sleep-in rates and would not be
looking to reduce them again. Any employer looking
to reduce such rates need to remember that there
are legal risks to unilaterally varying a contract and
should take advice if they are minded to do so.



The Independent Workers of Great Britain (IWGB)

IWGB, an independent Trade Union, wanted to be recognised for collective bargaining purposes
for some seventy of its members employed by Cordant Limited.

Recognition can be given by an employer voluntarily
or forced on a reluctant employer through a complex
procedure set down in Schedule A1 of the Trade
Union and Labour Relations Act 1992 (TULCRA), this
is known as Statutory Recognition.

If achieved, Statutory Recognition gives the Union
the right to negotiate the pay, hours and holidays for
the bargaining unit of employees that the Union
represents. The bargaining unit may well comprise
non-Union members as well as Union members.

In this case IWGB had some seventy members who
were employees of Cordant.  However these
employees fell within a bargaining unit that Unison
already represented in collective bargaining with
Cordant.

IWGB complained to the High Court arguing that
TULCRA was incompatible with Article 11 of the

European Convention of Human Rights which
protects freedom of association and the right to join
a trade union. This was because Schedule A1
provides that, if an independent Union is recognised
for collective bargaining purposes, a second Union is
not able to obtain the right to collectively bargain for
any of the employees in the existing bargaining unit,
even if they are members of that second union.

In simple terms the right to join a union is not much
of a right if there is no way your union can negotiate
with your employer on your behalf, whereas some
other union that you are not a member of can.

The High Court dismissed the IWGB’s claim who
appealed to the Court of Appeal.  The issue before
the Court of Appeal was whether workers have a
right to be represented in collective bargaining by
their own independent Union rather than by another
independent union.
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In finding against IWGB the Court of Appeal stated
that Parliament had chosen to strike a balance in
collective bargaining which recognised that
stability and unity in collective bargaining is in the
interests of the workforce and that, provided that it
is independent, a single Trade Union negotiating on
behalf of all employees is more likely to achieve
positive results for all employees in the bargaining
unit than multiple unions representing groups
within a bargaining unit or multiple small
bargaining units.

There was no need for Trade Unions to be able to
compete to represent workers in the workplace and
as such there was no conflict between our law and
Article 11 of the European Convention of Human
Rights.

In our view this is a sensible decision. Trade Union
law is particularly complex and keeping the
Regulations as straight forward and workable as
possible is in the interests of both employers
unions and employees.

NASH BUSINESS
The most recent edition of Nash Business was
published at the start of March and the next one will
be going out in June 2021. You can read March’s
edition and subscribe to receive it automatically
here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.

https://www.nash.co.uk/nash-business-newsletter/
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel – awaiting Supreme Court hearing
Concerns calculation of holiday pay for part-time term-time workers

Addison Lee & Deliveroo - we’ve just had the judgement for Uber at the Supreme Court; however, for
the others, it is the Court of Appeal.
A collection of cases considering whether drivers and couriers are workers or self employed.

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage”
to a gay customer?

Mackereth v The Department for Work and Pensions – permission to appeal to EAT being sought
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion
or belief when he was suspended and dismissed for refusing to address transgender patients by
their chosen pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University) – waiting to be heard at EAT
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The
ET came to different conclusions in the two cases.

Chell v Tarmac Cement and Lime – waiting to be heard in Court of Appeal
Whether an employer is vicariously liable for the consequences of an employee’s practical joke in
the workplace.
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Important legislation changes ahead

2021
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

IR35
IR35 - off payroll working rules are due to come in on 6 April 2021 for certain medium sized
and large private sector businesses is to be delayed until 2021.

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations)
will have to set up internal reporting channels that would allow people to report within the
organisation itself. Implementation of this Directive will depend on the terms on which the UK
leaves the EU following Brexit.

Health and Safety
On 31 May 2021, an amendment is to be made to s.44 of the Employment Rights Act 1996 which
will mean that workers will be afforded protection from being subjected to a detriment in specific
health and safety cases (for more information, see our article in the April addition of Nash
Knowledge).

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
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RATES AND LIMITS

National Minimum Wage from 1st
April
Workers aged 23 or over (the
National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20: £6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

1 3 Sick Pay
The rate for Statutory Sick
Pay is £96.35 per week.

Family Rights
The rate for Statutory Maternity
Pay, Statutory Paternity Pay,
Statutory Adoption Pay, Statutory
Shared Parental Pay and
Maternity Allowance is £151.97
per week.

2

Taxation: Scotland

4
In Scotland, for the tax year 2021/22:

Scottish Starter Tax Rate of 19% applies

on annual earnings above the PAYE tax

threshold and up to £2,097

Scottish Basic Tax Rate of 20% applies on

annual earnings from £2,098 to £12,726

Scottish Intermediate Tax Rate of 21%

on earnings from £12,727 to £31,092

Scottish Higher Tax Rate of 41% on

annual earnings from £31,093 to £150,000

Scottish Top Tax Rate of 46% on annual

earnings above £150,000

5
In the UK (excluding Scotland), for the tax

year 2021/22:

Basic Tax Rate of 20% applies on annual

earnings above the PAYE threshold and

up to £37,700

Higher Tax Rate of 40% applies on

annual earnings from £37,701 to

£150,000

Additional Tax Rate of 45% applies on

annual earnings above £150,000

Taxation: UK (Excl Scotland)

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limits in respect of

primary class 1 contributions is £120

per week. The upper earnings limit

for primary class 1 contributions is

£967 per week.

Auto Enrolment

8
The minimum contribution rates for

defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is 3%

for employers and 5% for

employees.

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £45,600)

Statutory Minimum Notice

10
Statutory or Contractual Notice

There are two types of notice period: statutory and

contractual. Statutory notice is the minimum legal notice that

can be given.

RATES AND LIMITS

Length of
Employment

Notice Required
From Employer

Under 1 month No statutory
notice
requirement

1 month to 2 years 1 week
2 years to 12 years 1 week for each

completed year of
service

12 years or more 12 weeks


