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Frequently, an employee on maternity leave will be

less likely to receive work related emails, sent via a

work-related email address, than an individual that

works. This is entirely understandable, given that

they are enjoying time with their new child. It is

reasonable to assume, therefore, that an employee

on maternity leave is unlikely to be reading their

work emails with the same diligence as somebody

sat at their desk.

What happens, then, where important

correspondence about a redundancy process is sent

to a woman on maternity leave to a work email

account which she cannot access? Clearly, this is

unfavourable treatment, but whether or not it

amounts to maternity discrimination will depend not

on whether, but for her maternity leave, she would

have received the email; rather, it depends on why

the treatment itself occurred.

An Employment Appeal Tribunal in the case of South

West Yorkshire Partnership NHS Foundation Trust v

Jackson has reaffirmed that, the Employment

Tribunal needs to look at why the alleged treatment

occurred; not just that had she not been on

maternity leave the treatment would not have

occurred. For example, it may well be that

correspondence was sent to a work email address as

an administrative error, rather than “because the

individual is on maternity leave”.

This is an interesting case because it suggests that

less favourable treatment which simply arises from

pregnancy will not, without more, amount to

discrimination; in order for the treatment to be

discriminatory, the Tribunal must ask themselves

“why” was the treatment afforded and, in many

cases, it will have nothing to do with the fact that a

woman had taken maternity leave and, in most

cases, will simply be an oversight.

This case is sure to be of some reassurance to those

employers who, whilst trying their best to comply

with the law, aren’t necessarily the most organised

when it comes to communications.
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Maternity Discrimination: Ask yourself why?

As you will know, an employer discriminates against a woman if it treats her unfavourably because she is exercising,

or seeking to exercise, the right to maternity leave.
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The Claimant was a consultant general surgeon

working at Sunderland Royal Hospital; he was the

only consultant of black ethnic origin.

Between 2012 and 2013 concerns were raised about

him under four headings: the first was that there

appeared to be a high complication rate arising from

the breast reconstruction procedures he had

undertaken; secondly, treatment plans agreed at

multi-disciplinary team meetings were allegedly not

adhered to by the Claimant; thirdly he had appeared

often to be disengaged during team meetings, taking

telephone calls and not readily accepting the

opinions of other team members; and, fourthly, he

was believed to leave clinics early to undertake

private practice.

Further issues arose on 13 August 2013 when the

Claimant was operating on a patient. Very

unfortunately, the application of an alcohol based

anti-septic solution combined with the Claimant

using a diathermy pencil to seal a wound set the

patient on fire.

The Clinical Director of General Surgery was in the

operating room when this incident occurred and

concluded that best practice was not being followed

(there’s a surprise!).

Pending an investigation, the Claimant was restricted

to non-clinical practice involving no contact with

patients. These restrictions remained in place until

the Claimant was dismissed some 20 months later.

The Claimant brought various claims before the

Employment Tribunal, including direct race

discrimination, harassment, victimisation, automatic

unfair dismissal and ordinary unfair dismissal.

The Tribunal held that many of the claims made by

the Claimant were not made out; however, the

Claimant had raised grievances on two occasions, the

first in June 2014 and the second in October of that

year. The grievances referred to allegations of race

discrimination.

The Respondent did not consider the grievances.

Race Discrimination - A salutary lesson

The Court of Appeal Judgment in the case of Obiukwu Iwuchukwu (Claimant) v City Hospitals Sunderland NHS Foundation

Trust (Respondent) is a judgment that reminds us where the burden of proof lies in discrimination claims.



ET Decision
The Employment Tribunal held that the failure to

investigate the Claimant’s grievances constituted

direct race discrimination and, moreover, because

they referred to allegations of discrimination, they

were ‘protected acts’ and therefore the failure to

investigate them constituted acts of victimisation.

The Employment Appeal Tribunal surprisingly

overturned this decision.

The Court of Appeal
In giving judgment the Court of Appeal reminded

itself of the burden of proof in discrimination cases,

basically this is when there are facts which the court

could decide, in the absence of any other

explanation, that a person may have been guilty of

discrimination, the court must find that

discrimination has occurred.

If it looks like it may be discrimination the employer

has to prove that it is not.

The facts were that the grievances contained

allegations of race discrimination. The burden of

proof therefore shifted to the Respondent and as

they did not give any satisfactory reason as to why

the grievances had not been dealt with properly, it

was both direct race discrimination and victimisation.

Our View

Employers need to remember when dealing with

employees with protected characteristics that they

may have to explain their actions or inaction in

response to an allegation of

discrimination/victimisation. In doing so it is for them

to show that they did not discriminate by reason of

the protected characteristic, ie prove their innocence.
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BUSINESS CYCLE NETWORK
Are you a keen cyclist looking for a new style of networking? Then why not give our Business
Cycle Network a go? Meeting monthly, we go for a 90 minute cycle as a group, leaving and
returning from the Nuffield Health Devonshire, and on the group’s return, we’ll spend some
time chatting and forging new business relationships over bacon sandwiches and tea/coffee.
You’re then free to use the club’s facilities before going back to work.

Interested? Visit us at www.nash.co.uk/cycling to find out more information about the rides,
read the guidelines and register to take part.

www.nash.co.uk/cycling
www.nash.co.uk/cycling
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Background: iForce Ltd v Wood UKEAT/0167/18
Ms Wood worked for iForce, a logistics company, as a

packer at one of its warehouses. To complete her

role, Ms Wood would be situated at a fixed

workbench. Ms Wood suffered from osteoarthritis

which worsened in cold and damp weather

conditions.

In 2016, iForce changed its working practices so that

employees, which included Ms Wood, moved

between workbenches to follow the line of work

around the warehouse; however, Ms Wood refused

to agree to this change arguing that the end benches

situated near the loading doors exacerbated her

osteoarthritis because she believed it was colder and

damper there.

iForce carried out a series of investigations into Ms

Wood’s claims and found that there was no material

difference in temperature or humidity throughout

the warehouse: Ms Wood had an erroneous belief.

Despite these findings, Ms Wood continued to refuse

to work at the benches near the loading doors. Due

to Ms Wood’s continued refusal to work near the

loading doors, iForce issued Ms Wood with a final

written warning for failure to follow reasonable

instructions (subsequently downgraded to a written

warning on appeal).

Ms Wood initiated proceedings in the Employment

Tribunal for disability discrimination. Specifically, Ms

Wood claimed that the warning she was issued was

unfavourable treatment because of something

arising from her disability (s.15 Equality Act 2010).

At first instance, the Employment Tribunal upheld Ms

Wood’s claim finding the warning was issued because

Ms Wood refused to comply with an instruction to

work on the benches near the loading doors which,

in turn, arose because she believed that it would

adversely affect her condition. The Tribunal held that

there was a connection between the warning and Ms

Wood’s disability despite Ms Wood’s belief being

erroneous.

iForce appealed to the Employment Appeal Tribunal.

A mistaken belief does not connect the dots

A disabled employee’s mistaken belief that moving workstations would exacerbate her osteoarthritis (which led her to

receiving a written warning for refusing to follow reasonable instructions) did not amount to unfavourable treatment

because of something arising from a disability under s.15 of the Equality Act 2010, the Employment Appeal Tribunal

has held.
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Employment Appeal Tribunal decision
The Employment Appeal Tribunal overturned the

earlier Employment Tribunal’s decision. The

Employment Appeal Tribunal held that there had to

be some connection between Ms Wood’s refusal to

work at the benches near the loading doors and her

disability. Even though Ms Wood believed that her

condition might worsen, this was not the case; the

working conditions were not substantially different

near the loading doors and therefore, the

Employment Appeal Tribunal held that there was no

connection between Ms Wood’s refusal and her

disability.

Our View
This decision highlights that for a Claimant to

successfully plead disability discrimination contrary

to s.15 of the Equality Act 2010, there needs to be an

actual link between the unfavourable treatment and

the ‘something’ arising from the disability: a

perceived connection is not enough. However,

notwithstanding this, the Employment Appeal

Tribunal did suggest that a perceived connection may

still amount to a successful s.15 claim where the

perceived connection is related to the disability (for

example, where pain is suffered in consequence of a

disability and this pain impairs the Claimant’s

judgement to the extent that the Claimant was

unable to accept that her belief was mistaken).

Payslips reminder

From 6 April 2019, the following legislative changes are coming into effect in relation to payslips:

● The right to receive itemised payslips will be extended to all workers (there are limited exclusions such as for

members of the armed forces or merchant seamen and women).

● The number of hours worked must be shown on payslips. This is only relevant for staff whose pay varies

depending on the number of hours worked, e.g. overtime for salaried staff or hourly paid staff. The hours

worked can either be shown as (1) a single total of all the hours worked in the pay period to which the payslip

relates or (2) for greater pay transparency, the hours can be broken down into separate figures for different

rates of pay.

The remedy for staff who fail to receive a payslip (or receive

a payslip that lacks the required information) is to make a

claim to the Employment Tribunal. If the Employment

Tribunal agrees with the employee’s application, it must

make a declaration to this effect and publish it on its

website. The Tribunal may also order repayment of

unnotified deductions made in the 13 weeks preceding

the presentation of the claim, even where the employer

was actually entitled to make the deductions.
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Austin joined Nash & Co in
September 2005 from a large
regional firm in East Anglia,
where he had practiced as a
commercial solicitor for many
years.

Austin is very experienced in
Company & Commercial Law
especially contract work,
business sales, acquisitions,
reorganisations, intellectual
property, shareholder and
director rights & responsibilities.
He relocated to the South West
to be nearer relatives and for the
quality of life especially for his
family.

When asked why Austin prefers
Commercial Law, he said “I enjoy
the challenges of dealing with
the variety and often complex
legal situations that arise in
commercial transactions and I
value maintaining a close
working relationship with the
management and ownership of
my business clients both large
and small.”

He maintains strong skills in a
wide range of legal issues
relevant to the commercial
sector and has a pragmatic
approach to dealing with his
client’s needs.

Austin was made a Partner in
May 2006 and a member of the
LLP in May 2010. He qualified in
October 1998 and has a
postgraduate diploma in
Intellectual Property Law.

Introducing 
Austin Blackburn is a Partner here at Nash & Co Solicitors LLP, and is also
Head of the Commercial team. Austin specialises in contracts, acquisitions

and mergers, intellectual property and commercial property.

ablackburn@nash.co.uk

01752 827125

Austin Blackburn

mailto:ablackburn@nash.co.uk
https://www.linkedin.com/in/austinblackburn/
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Funnily enough the concept of a knee jerk suspension

was first established in this same case, back in 2017,

with the High Court finding that suspension was a

knee jerk reaction amounting to a repudiatory breach

of contract. The case taught employers a valuable

lesson: suspension should not be a default position

without consideration of the alternatives.

However, the Court of Appeal in this same case,

nearly two years later has back peddled slightly. But

before we take a closer look at the Court of Appeal’s

decision, let’s remind ourselves of the facts of this

case.

Background
Ms Agoreyo was a teacher at a primary school with 15

years’ experience, including experience in relation to

dealing with children with special educational needs.

In Ms Agoreyo’s five weeks working at the school,

there were three separate incidents involving two

children with ‘behavioural, emotional and social

difficulties’ in relation to which Ms Agoreyo

considered it necessary to use a degree of force to

secure behavioural compliance. These incidents were

as follows:

(1) Dragging one child on the floor out of the class-

room during which the child was heard to cry

“help me”.

(2) Dragging another child “very aggressively” a

few feet down a corridor whilst shouting at

him.

(3) In relation to the same child, two days later,

telling him to leave the classroom if he was un-

able to follow instructions and then when he

refused, shouting at him “if you don’t walk then

I will carry you out” after which she proceeded

to pick up the child, who kicked and screamed.

Ms Agoreyo’s case was that she told the school on

several occasions about the difficulties she was

having and that she had received no training on how

to deal with challenging children.

Over a week later, Ms Agoreyo was suspended in

view of the events detailed above by the Executive

Head Teacher; however, prior to the suspension, a

plan had been detailed by another member of staff

in respect of how to assist Ms Agoreyo with the

issues she was facing. On receipt of her suspension,

When will suspension not breach the implied term of trust & confidence?

An in depth look at the case of London Borough of Lambeth v Agoreyo
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Ms Agoreyo resigned and then brought a claim in the

County Court.

County Court’s decision
In short, to dismiss Ms Agoreyo’s claim on the basis

that there was reasonable and proper cause to

suspend the Claimant and as such, suspension was

not a breach of the implied term of trust and

confidence.

The Claimant appealed to the High Court.

High Court’s decision

The High Court found that the suspension was a

knee jerk reaction. In particular, on the basis that:

(1) The decision maker had not fully

investigated what had already occurred, in

particular what support had been put in

place;

(2) Ms Agoreyo wasn’t asked for her response

to the allegations; and

(3) No alternatives to suspension were

considered.

The school appealed to the Court of Appeal.

Court of Appeal

The Court of Appeal found that the County Court was

entitled to reach the decision that it did: that, in view

of the need to safeguard the interests of very young

children, the school had reasonable and proper

cause for suspension and that the High Court was

not entitled to interfere with that conclusion. The

Court of Appeal therefore restored the County

Court’s judgement.

Our view

The test remains that when considering whether

suspension has breached the implied term of trust,

the question is, was there reasonable and proper

cause for suspension. However, this case should not

be seen as a licence to suspend.

The Court of Appeal was quick to point out that

suspension is very fact specific and to our mind, the

safeguarding of the children played a fundamental

part in the County Court’s reasoning.

It remains that in many cases, suspension will not be

reasonable and so may amount to a breach of

contract. Our advice for employers remains to

continue to take a cautious approach: clearly

consider the circumstances leading up to the

question of suspension, and always consider

alternatives.

NASH BUSINESS
Our second edition of Nash Business was published on the 14th

February. Did you get it or have you registered to receive it yet? If
not, you can do so by visiting:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to
assist you with running and growing your business the right way.

https://www.nash.co.uk/nash-business-newsletter/
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Interesting cases and legislation on the horizon
awaiting judgment from the Supreme Court

Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?

awaiting judgement from the Court of Appeal
Whether an employer’s breach of the implied sex equality clause giving rise to successful equal pay and constructive dismissal
claims could also found a separate claim of sex discrimination?

 awaiting judgement from the Court of Appeal
Is the Equality Act worded wide enough to encompass perceived disability discrimination?

due to be heard at the Court of Appeal in April 2019
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working.

due to be heard by Court of Appeal in May 2019
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?

due to be heard by Supreme Court in June 2019
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?

awaiting judgement by Court of Appeal
Whether the High Court erred in finding that the Trust’s refusal to adjourn its disciplinary processes, pending a decision by the CPS
whether to press criminal charges, has breached the implied term of mutual trust and confidence in the Claimant’s contract of
employment and the Trust was not entitled to stop paying the Claimant’s salary in circumstances where it, and the General Medical
Council, had suspended him.

due to be heard by Court of
Appeal in May 2019.
Is offering enhanced contractual maternity pay, but only statutory shared parental pay indirectly discriminatory?

due to be heard by the Court of Appeal in May 2019
Whether the EAT was correct to hold that voluntary overtime which extends over a sufficient period of time on a regular and/or
recurring basis should be construed as ‘normal’ pay and included when calculating statutory holiday pay under the WTD and cannot
be distinguished as not being contractually ‘required’.

due to be heard by the Court of Appeal in October 2019
Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination purposes?

due to be heard by the Court of Appeal in October 2019.
Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose legal
advice privilege due to iniquity?
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Important legislation changes ahead

Itemised pay statements will be required to contain information regarding the number of hours worked by an employee for which
they are being paid where the employee’s pay varies as a consequence of the time worked.

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the workers
in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents of
children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting …
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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