
NASH
BUSINESS

September 2020

September Edition

Managing Partner

Highlights

Holiday headaches for employers

Witnesses and reliability

Tips for quality marketing on a budget

Sometimes the law is a bit too weird!

Recovering your money

Sweeping changes to Planning Use Classes

Turnover Rents

No such thing as a free meal

Duties of Good Faith under English Law

www.nash.co.uk


< 2 >

nashnews
Welcome to Nash & Co!

Our Commercial and Commercial Property teams have
been bolstered recently with three new arrivals.

Miranda Hamilton-Wood, a Solicitor, has joined the
Commercial Property team. David Jones comes to us
straight from Exeter University as a Paralegal working for
both teams. Charley Ward will also be working across both
teams as a Legal Assistant.

Family Successes

Miranda     David        Charley

Huge congratulations to Rhianna
Greenley and Chelsea McVicker from
our Family team.

Rhianna has now qualified as a
Solicitor, having undertaken her
training contract here at Nash & Co
Solicitors and passing all her exams.
And Chelsea has recently completed
her studies and has recently become a
Chartered Legal Executive. We’re
extremely proud of you both!

We’re Zero To Landfill!

There seems to be more and more warnings recently
about the impact that we’re all having on the planet.
Through our work with Devon Contract Waste, we’re
now very proud to announce that we are Zero To
Landfill. Our general waste all heads to the incinerator in
Plymouth to help power local homes and businesses.

https://nash.co.uk/business/commercial/
https://nash.co.uk/business/commercial-property/
https://nash.co.uk/our-team/miranda-hamilton-wood/
https://nash.co.uk/our-team/david-jones/
https://nash.co.uk/our-team/charley-ward/
https://www.dcw.co.uk/


When you arrive in the UK, you are not allowed

to leave the place you’re staying for the first 14

days unless you’re arriving from an exempt

country (which are constantly changing so it

essential for your staff to check before they fly).

Full details can be found here (click the image

below) -

Quaranting or self-isolating means you can’t

leave the place you are staying, for example to

go to work. Therefore, staff can only work if they

can work from home.

You should ask staff, if they do take holiday and

need to quarantine, to let you know as soon as

possible. You may then agree that they work

from home if they can. If they can’t work from

home, they should follow your absence

procedures accordingly.
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How should employers handle employees’ post holiday quarantine?

Going on holiday is a little bit like a rubbish lucky dip at the moment – will we be able to go? If we can’t, will

we get our money back? If we can, will some new restrictions come in part-way through the break meaning

we have to quarantine on our return? Whilst it’s a headache for the holiday goers themselves, its arguably

more so for employers who are trying to deal with a large amount of holiday accrual, the uncertainty of

their staff returning from abroad if they do go and, at the same time, attempting to get businesses back on

their feet. Its safe to say that staycations are definitely rising in popularity but what about the staff who are

determined to go abroad, how should employers deal with them? We’ve set out some frequently asked

questions below to help.

https://www.gov.uk/guidance/coronavirus-covid-19-travel-corridors.
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The answer to this largely depends on if they can

work from home. If they can, then you should

pay them as normal. However, if they can’t, they

usually aren’t entitled to be paid. In those

circumstances, it will either be unpaid, you could

let them to take more holiday, furlough them if

they are eligible or if they are actually unwell, it

will be treated as sick leave and paid

accordingly.

You can legally cancel employees’ holidays.

Check their employment contract to make sure

there are no special provisions. If not, you can

cancel it by giving as much notice as the length

of the leave you wish to cancel. For example, if

they have two weeks’ holiday booked, you

should tell them at least two weeks before it was

due to start that its cancelled. When doing so,

you should clearly explain why you need to

cancel the holiday. However, a word of warning

– not only is it likely to be very unpopular but

cancelling holiday unreasonably could result in

staff looking to you for lost holiday money,

grievances or in the extreme, them resigning

and bringing Employment Tribunal claims

against you.

A different approach is to make them aware of

the consequences of going abroad. For example,

if you are aware that they are going on holiday

to an exempt country and will therefore have to

quarantine on their return and can’t work from

home, then you can make it clear that the period

of self-isolation will be unpaid. If they’re of

paramount importance to the business, and can’t

work from home, you may also request that they

don’t go abroad – if they then choose to do so, it

may also be a disciplinary issue.

You should clearly set out your position on

holiday and your expectations of staff. This could

be done, for example, in a companywide email.

Such correspondence should include:

- Asking staff to let you know if they’re

intending on travelling abroad and

where;

- Ensuring that staff, if they do go abroad

and are required to quarantine on their

return, that they let you know as soon as

possible and follow absence reporting

procedures if required; and

- Whether they will be paid during

quarantine.

If you need further advice on this topic, or any

other employment (or specifically, COVID-19

related queries), please get in touch with our

employment team.

Rachel Collins
Associate Solicitor
Tel: 01752 827082
E: rcollins@nash.co.uk

Rachel joined Nash & Co Solicitors in July 2015. She
acts for employers, advising on a wide range of day
to day HR issues and also has extensive experience
defending Employment Tribunal claims on behalf
of businesses, such as unfair dismissal claims,
discrimination, whistleblowing claims and TUPE.

https://www.nash.co.uk/business/employment

mailto: ablackburn@nash.co.uk
mailto:rcollins@nash.co.uk
https://www.nash.co.uk/business/employment


Witnesses and reliability - which story to believe?

When working in dispute resolution, we are confronted every day with competing versions of what should
be a single set of facts. Where two (or more) stories are being told, the question of who to believe in these
situations can be tricky to negotiate, especially where there are major consequences in believing one party
over another.

I was struck by this when reading coverage about
the recent libel trial at the Royal Courts in
London, between Johnny Depp and Dan
Wootton, executive editor of The Sun newspaper
(The Sun had printed that Depp was a “wife
beater”). When Johnny Depp’s ex-wife Amber
Heard arrived at Court to give evidence, the
reporting certainly made it seem like a typical “he
said, she said” style of Courtroom battle, where
each side tried to convince the Court of their
version of events and effectively accused the
other of being a liar. In such an environment,
with vast sums and the parties’ reputations at
stake, what factors would the Judge take into
account when deciding who may be telling the
truth?

Difficulties with witness reliability are nothing
new, you could say it is as old as the law itself.
Thankfully, a party found to be outright
fabricating their case in a way which has criminal

consequences tends to be rare. Yet this still
leaves a huge amount of cases where more than
one party has a very different recollection from
another of certain events that took place.

Imagine for a moment you are a Judge being told
two entirely different stories by two separate
witnesses. Where would you even begin trying to
decide which one you prefer? A sensible place to
start would be to corroborate what they say
against the facts on which both parties agree.
For example, a dispute about whether an
operation happened on a particular day should
easily be resolved by checking the patient’s
medical notes. So it makes sense that the
version of events a Judge would prefer is the one
which matches the undisputed facts the closest.

But what if it is not quite so clear cut, or the facts
are not even agreed? It may then come down to
a witness’s “inherent believability” – a Judge, if he
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finds a witness to have not been credible in one
or a few areas, is entitled to find that the whole
of their evidence to have been unreliable. It is
not necessarily that the witness has deceived or
accidentally misled the Court, speculating
 or giving evidence outside of their knowledge
can find a witness firmly in the “sin bin” as well.
This applies just as much to expert witnesses – if
anything, experts should be extra vigilant. In a
recent shareholder dispute I worked on in the
Commercial Court, worth several million pounds,
the Judge found that the other side’s expert
valuer had strayed too far outside their field and
been too biased in their findings to have been
credible in any way, so their evidence was
thrown out. (It cannot have helped that the Judge
found out that the expert valuer had been an
advisor to that party earlier in the case, so not at
all independent either!)

Additional considerations for a Judge could
include a witness’s demeanour. How the witness
comes across to the Judge, as any barrister will
tell you, can be decisive in a case. However, this
is not without controversy, since a person’s

Ieuan Jones
Solicitor
Tel: 01752 827120
E: ijones@nash.co.uk

Ieuan is a dispute resolution lawyer. He has a
specialism in commercial disputes, including
shareholder, director and partnership disputes,
as well as expertise in construction, energy and
property disputes.

https://www.nash.co.uk/business/dispute-
resolution/
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demeanour can depend on, say, their cultural
background and unconscious bias on the part of
the Judge may play a part as well. Memory and
the passage of time since an incident happened
will be factors – there’s an obvious difference
between recalling something happening ten
years ago compared to yesterday. It’s not cast
iron, but getting your date of birth wrong in their
evidence (as I saw one witness do) probably
doesn’t bode well for how reliable the rest of
your evidence is going to seem to the Court!

Where the judge has several stories to hear but
only one decision to make, they have their work
cut out. Whatever the outcome of the Depp trial,
it is at least a reminder of the considerations for
the Judge in all this, where whose story to believe
can have serious ramifications for the parties
involved.

mailto: tjackman@nash.co.uk
ijones@nash.co.uk
https://www.nash.co.uk/business/dispute-resolution/
https://www.nash.co.uk/business/dispute-resolution/




Tips for quality marketing on a budget

With Covid and the economic recession wreaking havoc on business, marketing as an industry is taking quite a
pounding. Whether it’s cuts to marketing budgets, or even making marketing staff redundant completely, there
have certainly been some pretty drastic changes over the last few months.

Working in marketing, it won’t be a surprise to hear
me say that cutting marketing during a recession is
the worst thing that you can do. It’s been proven
time and time again that those companies who
continue marketing during a downturn will come
out of it in a much better place.

I know that’s easy for me to say sitting here. There
are some companies who of course are facing
some pretty horrendous challenges and decisions
right now. But I thought now would be a good time
to suggest ways to maintain a healthy level of
quality marketing activity on a shoestring budget. If
there’s anything that I say here that  you need
clarity on, please don’t hesitate to shoot me an
email (details at the end).

Content is king.
Everyone’s in a tight place at the minute, so are
taking longer to look around, educate themselves
and research options for their business, or

themselves personally. Now imagine, you’re sitting
at home and you’re looking for a new washing
machine. You visit a number of websites and
looking through various options. Machine A looks
pretty good, but you can’t find much information
about it. Machine B however, is advertised on a
website where they have customer reviews about
the machine. They have the full dimensions of the
machine. They have an instructional video of how
to plumb it in when it’s been delivered. There’s
additional information showing how simple it is to
use, and even telling you how and where to get rid
of the old one.

Which machine do you buy if they’re both the same
price? I’m guessing you’re going to plump for
Machine B. That’s because the manufacturer or
retailer has taken time to give you relevant and
important content about the machine to help you
make the decision.
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Now think about your business. What are you
selling or promoting? What content could you
provide those looking at your website that would be
of use to them? It could be articles about your
products or services. It could be writing about you,
your experience, your knowledge and approach. It
could be a podcast or a video interview about the
products or services that you’re offering. Think
about your client or customer, and what they need
in order to make a decision. There are some
fascinating examples out there of people who really
do this very well.

Use storytelling as a way of promoting what you do.
A friend told me a while ago about Paynter Jackets.
They sell jackets. And that’s all. But they have a tru-
ly massive following. They cleverly tell their story
time and time again. The story of why the jacket
exists. The reason for their fabric choices. The sto-
ry of the buttons. The story of delivery. By finding
their stories in what seems to you and I as mun-
dane parts of their business, they create a story
that you can wear, and something that matters.

They only sell their jackets in batches, 4 times per
year. 750 - 1000 jackets each time. The last batch,
were released at 9.00am on the web shop. By 9.02,
they had sold all 750 jackets in that batch. Buying
the jacket is an event in itself. People have de-
scribed buying one of their jackets as “like winning
the lottery.” Can you imagine someone feeling like
that when buying one of your products? Can you
craft stories around what you do?

Local Search SEO
To some of you, “Local Search SEO” probably
means absolutely nothing. But for the majority of
the people reading this, this is perhaps one of the
most important things that you can do.
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If you go to Google and look for your kind of
products or services and add “near me” to your
search, you would hope that you’ll appear near the
top of the results page. But you won’t unless you
have done some work to “Optimise your local
search SEO”. Over 94% of people use Google for
searches. So, let’s start there. Forget about the
others until we have this one really nailed.

Do you have a Google My Business (GMB) presence
for your business? That’s the boxed area on the
right hand side of the Google results page where it
tells you all about your business – address, location
on the map, contact details, opening hours, what
products or services you offer… and so on. In the
world where everything costs money, Google
provide you with a GMB account FOR FREE! Yep,
free!

But it’s no good having one, and not filling out the
information in it. It still amazes me just how many
people have a completely empty GMB
account. 56% of businesses still haven’t even
claimed their GMB listing! It’s there waiting for
them to activate! Seriously, you need to spend
some time on this, it’s really worth it. Publish as
much as you can about your business and the
products & services that you have to offer. Make
sure as much of the profile is completed as you
can. And use some attractive and consistent
images too. This is often your first impression…
and you know what they say about them! You really
don’t get a second chance at them!



The final element that you really need to try and
sort are your reviews. I’m a big believer in using
Google Reviews. Others prefer Trustpilot or a host
of others. Make sure you answer all your reviews.
Here at Nash & Co, we invest a lot of time and
effort in our Google Reviews and on our client
service, because we know they really make a
difference when potential clients are looking for
someone to do the work for them.

Once you’ve completed your profile though, don’t
just stop there. It’s a bit like having a 14 year old
son - it constantly needs feeding (I should know..
our food cupboards have never looked so bare!).
Write blogs each week and publish them on your
profile. Constantly monitor it and change and add
things when you need to. Just please, don’t leave it
alone.

If you prefer to use Bing instead of Google, Bing
Places is their equivalent of GMB.

GMB forms perhaps the largest part of Local
Search SEO.  But there are others. Citations are
really important too. This is effectively mentions of
your company  name and details – on other
people’s websites, newspaper articles, websites,
business blogs etc.
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I’d recommend having a chat with some friends can
they mention your company in one of their blogs?
Can you issue a press release about something
newsworthy and timely? These will all help. The
following link gives you a heads up of the top 30
places to have your company details registered and
providing a citation:

As with GMB, this is FREE! It just takes time and
effort to do it. One last thing to mention about
citations – decide on how you want your details to
be displayed and stick to it. For example, Im trying
to fix situations now where our details are listed as
Nash & Co Solicitors, Nash & Co Solicitors LLP,
Nash & Co Lawyers, Nash Solicitors, Nash & Co,
Nash, and a whole host of others. They need to be
consistent, otherwise search engines will discount
them and all your hard work will go down the drain.

Another good suggestion for Local Search SEO, is
to write guest blogs on other peoples’ websites.
This is where your little black book of contacts
comes into play – do you know anyone who might
value you writing a guest blog for them? Just
ensure that it mentions your company, and what
you do.

Is your website ready for the increase in visitors
that you want?
By that, I mean does it look great on mobile
phones? Does it look inviting? Do you have plenty of
calls to action on the site. Get a friend to take an
unbiased look for you and tell you what they think.
Put yourself in the shoes of your website visitor –
would you be impressed? Or would you run for the
hills? Is the information on your site relevant, will it
be of use, and is what people really want? This isn’t
just down to the content, it also involves the design,
the look and feel, the tone of voice of all the
content. Does it show your firm’s personality?

Click here for Citation Sources in the UK

https://whitespark.ca/top-local-citation-sources-by-country/united-kingdom/


I visited a local company’s website the other day.
Safe to say, it was a pretty awful experience. It had
broken links. The home page looked as if they had
tried to use every colour in the rainbow. It had 6 or
7 different fonts. There was no consistency across
the site. And reading a few of the pages (I didn’t
stay on there long enough to read anymore), it was
obvious that a number of different people had
written the material. There were also spelling
mistakes, grammatical mistakes and things that
just looked out of place. Remember what I said
about first impressions? A site with that many
problems suggests that they just don’t care much
about how people see them. And if they don’t care
much about themselves, they’re probably going to
care about their customers even less. Even if they
were the only people locally selling what I wanted, I
wouldn’t have ordered from them.

Pay attention to your previous customers/clients.
It’s far easier, and far less expensive to do a great
job for current customers, than to go looking for
new ones. If you can give your customers a reason
to come back for repeat work or to buy from you
again, then that’s exactly what they’ll do. People’s
time is so precious that they don’t want to risk
going elsewhere. If they’ve had a really good
experience, then they’ll be back. And they may even
tell their friends and colleagues about it too.

So have a think about the “customer experience”
(others may call it the “customer journey”). Think
about every single step in a customer’s experience
of you. Is there anything that can be improved? Can
you help them more? How else can you really
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improve the product or service that they buy from
you? Speak to some of your closest and most
friendly customers and ask them what you could do
to improve their experience.

Does the phone ring more than 3 times when
someone calls you? Is the buying process
streamlined and really simple to follow? What is the
aftersales service like? Do they buy from you and
then never hear from you again? What are your
competitors doing? Are they actually really
delighted with everything, and if so, would they
agree to be a case study on your website? Or
perhaps they’ll give you a review? Don’t be afraid to
ask.

Just do all of this with an open mind. And
remember that changes don’t need to be expensive
to have a big impact.

Dave Briggs
Marketing Manager
Tel: 01752 827011
E: dbriggs@nash.co.uk

Dave runs the Marketing team at Nash & Co
Solicitors. He joined in 2017 and has helped to
significantly increase the firm’s profile, web
presence and Corporate Social Responsibility.

Obviously, we aren’t running events at the
minute, but click here to register on our website
to be kept informed of when our events start
again? We’ll send you invites automatically!

Register for our events!

mailto: tjackman@nash.co.uk
dbriggs@nash.co.uk
https://nash.co.uk/about/events/


Sometimes the law is a bit too weird!

ISS had a Contract for the cleaning and maintaining of buildings in the City of Ghent ( in Belgium). The
buildings were divided into 3 categories. Category 1 was museums and historical buildings, Category 2 was
libraries and community centres and Category 3 was administrative buildings.

G was employed by ISS and at the relevant time
was employed as the Project Manager
overseeing buildings in all three categories.  She
was employed full time.

In the way of these things, ISS’ Contract came up
for renewal.  They lost all 3 Contracts.  Contract 1
& 3 were awarded to company A and Contract 2
was awarded to company B.

The legal question
After quite a lot of legal wrangling, again quite
common in TUPE cases, the Belgium Court asked
the European Court of Justice (ECJ) this question:

Where there is a simultaneous transfer of various
parts of an undertaking to multiple transferees,
what should happen to a worker whose work had
gone to more than one new Contractor?

1.Should the worker be transferred to the
Contractor who acquired the part of the contract
in which the worker was principally employed ie
where they did most of their work;

2.Should the worker transfer to both new
Contractors (both companies A and B) so they
would work part-time for one and part-time for
the other; or

3.Given the fragmentation of the contract that
ISS had, was there in fact no transfer at all for the
purposes of TUPE?

The Decision
The ECJ decided in their wisdom that G should
transfer to both A and B, pro rata to the time G
spent on each of the contracts that A and B had
secured.
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The Implications
UK case law currently does not favour the
division of Employment Contracts between
multiple transferees. In simple terms our law
states that the employee should transfer to the
transferee which takes on the greater part of the
activities carried out pre-transfer, unless there is
too much fragmentation of the contract when
TUPE does not apply at all

Our View
We cannot see that there are really many
winners out of this decision. It creates a load of
uncertainty that is likely to take years of litigation
to clear, this is never good for business.

For example, cleaning companies, the subject of
this particular case, are frequently in competition
with each other.  They could end up with senior
people working in their businesses who are also
employed at the same time by direct
competitors. How’s that going to work?

As a European case, this does not directly apply
to service provision changes, as these aren’t
expressly covered by European law, so we think
it is likely that, in cases where a service is divided
amongst two or more contractors, the UK courts
will continue to decide that the employees
transfer with the majority of the service, rather
than magically becoming part time employees
for various employers.
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Jon Loney
Managing Partner
Tel: 01752 827080
E: jloney@nash.co.uk

Jon is Managing Partner and a specialist
employment lawyer. Jon has a successful track
record representing commercial clients in
Employment Tribunals and the Central
Arbitration Committee

https://www.nash.co.uk/business/employment/

21-27 September is Recycle Week across the UK.
It’s now in it’s 17th year and aims to both
celebrate the breadth of recycling already done,
and inspire and encourage more people to take
part and increase the amount that they recycle.

Here at Nash & Co, we are already Zero to
Landfill with our general waste heading to
Plymouth’s incinerator to provide power to local
homes and businesses. Our confidential waste is
shredded and turned into toilet paper! All other
waste is recycled. Over the next year though, our
aim is to try and recycle more. What can you do
to increase your recycling efforts?

mailto: tjackman@nash.co.uk
jloney@nash.co.uk


Resurgam, led by Plymouth City Council in partnership with key stakeholders across the city,
is Plymouth’s plan for economic recovery. It’s an action plan to reduce the impact of Covid-19
and to deliver a more equal, sustainable and prosperous city post Covid-19.

Council leader Tudor Evans has pledged to lead from the front: “This is the biggest economic
challenge the city has faced since the Blitz, but I am certain we can rise to the challenge. Over
the last few years we have made huge strides in creating and sustaining jobs and prosperity.
We have great partnerships across the city. We need to harness the energy and expertise that
we have built up - not just from within the Council - but across key business organisations and
companies to work together to make sure Plymouth is ready to remerge from the lockdown.

“We will be working closely with the Plymouth Growth Board and all of our brilliant sector part-
nerships to build a series of sector action plans that tailor our support specifically to the
needs of each sector.

“We will also be looking at how the Council’s own economic footprint can help restart the
economy through our procurement, capital programme and projects pipeline. If we can get
these restarted quickly it will be an immediate and massive boost to the economy.”

The Resurgam recovery plan has six key pillars of activity focussed on: Sector action plans:
led by industry experts from across the city, Build 4 Plymouth – a programme of construction
and infrastructure projects, City Centre renaissance: a clear direction of travel towards a
mixed use city centre, Spend 4 Plymouth: spending money locally and keeping pounds in Ply-
mouth, Skills 4 Plymouth: a programme to aid recovery and address future skills demand and
Recovery beacons: the transformational projects which will symbolise our recovery and set
the direction for positive change.

Richard Stevens, Chair of Plymouth Growth Board said
“Plymouth City Council’s plans to help kick-start the local economy
are well founded in pragmatism and ambition, I believe that the
plan strikes the right balance of public and private partnership
having outlined meaningful interventions that will aid economic
recovery and help businesses get back on their feet.”
Find out more about Resurgam at www.resurgam.uk

www.resurgam.uk 
www.resurgam.uk 
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Recovering your money

We understand how vital cash is to your business, certainly given the uncertainty of the current economic
climate. When times are tough, the ability to recover as much debt as possible becomes even more
important.

Obtaining judgement against the debtor is,
unfortunately, only the first step in the process
of recovery, if that debtor then refuses (or is
unable) to pay. In our experience, businesses are
not always aware of the options available to
them in pursing an unpaid judgment. Where the
recovery of these sums can make a huge
difference, sometimes being the dividing line
between a business’s survival or failure, it is
important that the full range of options are
explored.

The law provides different ways and means of
enforcing a judgement debt. The best
mechanism will depend on the circumstances in
any individual case and often boils down to the
amount of information you hold about the
Debtor. Clearly, if a debtor (be it corporate or
individual) cannot pay, it may not be economical
to take any further steps at all. However, even in
these instances, it may be preferable to consider
petitioning for the debtor’s insolvency.
We explore some of these options below.

Obtaining information on the debtor’s
finances
A creditor can apply to court for what is referred
to as an Order to Attend (“OtA”).
This is a straightforward application for an order
which compels the debtor (or its officers) to
attend court to be questioned on their financial
health. This step should be taken when there is
uncertainty regarding the debtor and whether
enforcement is worthwhile. It also gives a good
indication as to which method of enforcement
would be the most suitable.

Should the debtor fail to attend or refuses to
comply with the order, generally the courts will
relist the hearing and provide a suspended
committal order. Should the debtor fail again to
attend or comply with the order, a warrant of
committal will be issued which authorises arrest
and detention of the debtor for the time
specified in the warrant. Therefore, although the
application does not directly recover monies, it
does have teeth. If there is uncertainty over a
debtor’s financial position, this is often a sensible
first step.



Recovering the debt from the debtor’s bank
or building society
If you have reason to believe that the debtor
uses a particular bank or building society, you
could apply for what is referred to as a third-
party debt order. This asks the court for an order
that the third party carry out a search of its
accounts for monies held on the debtor’s behalf.
Any monies held can be ordered to be paid out
to you directly, in satisfaction or part satisfaction
of the debt.

The application is made without notifying the
debtor, to ensure that monies are not moved
elsewhere. In order to make such an application
you will need to know where the debtor banks,
ideally having knowledge of their sort code,
account number.

Whilst Third party Debt Orders can be effective,
they are also a big gamble; if the debtor is not
holding funds, in their sole name, then the order
will be ineffective.

Seizing the debtor’s property
If you believe the debtor holds goods of value,
you may seek to instruct either a county court
bailiff (for Judgements of up £5,000) or a High
Court Enforcement Officer.

The application is very straightforward and
inexpensive but, as with third party debt orders,
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is often speculative, unless the debtor is known
to have assets of sufficient value. The bailiff (on
notice) or HCEO (without notice) will attend at
the debtor’s property and seek to seize goods of
up to the Judgement value. These goods will then
be sold in order to satisfy or part satisfy the
Judgement debt.

Protecting the debt against the debtor’s
property
If you do not require immediate access to the
monies, and the debtor owns property, it may be
worthwhile applying to secure the debt against
the property. This is known as a charging order,
effectively charging the debt against the property
in much the same way as a mortgage.

The applications are comparatively quick and an
order will generally be given unless the debt is
paid or otherwise disputed. Once obtained, the
charging order will be registered against the
property giving you the security of knowing that,
should the property be sold, you will have notice
of the same. If the property is sold, the secured
charge must be repaid before the proceeds of
sale pass to the debtor.

Recovering monies from the Debtors
employer
Where a debtor is employed, creditors have the
option of applying for what is referred to as an
attachment of earnings order (AoE). Again, this is
a quick and relatively inexpensive means of
recovering monies, although payment will be
over a period of time rather than as a lump sum
payment.

In practice, an AoE directs an employer to deduct
an amount from its employee wages to pay the
judgement debt.

There are some restrictions, due to the nature of
enforcement. For example, the debtor can not be
self-employed, a limited company, in the armed



< 17 >

forces or a merchant seaman. The Court will
assess an amount it believes the Debtor needs to
retain for from their earnings, referred to as
‘Protected Earnings’. Deductions can not be
made if it would take the employee below the
Protected earnings rate.

Once an AoE order has been applied for
successfully, the Centralised Attachment of
Earnings Payment System (CAPS) will monitor
and enforce the AoE on behalf of the Creditor.

If you would like to discuss the recovery of debt
owed to your business, our team wold be happy
to discuss the options available.

Grace Courts
Solicitor
Tel: 01752 827072
E: gcourts@nash.co.uk

Grace joined the Commercial Dispute Resolution
team in August 2019 as a full time Trainee
Chartered Legal Executive. Since joining the team,
Grace has worked primarily on debt recovery and
advising on enforcement matters. She also assists
with landlord and tenant disputes.

https://nash.co.uk/business/commercial-dispute-
resolution/

Are you moving house?
We’re the only law firm in Devon and Cornwall with a mobile phone app
that helps speed up your property purchase or sale and where you can
sign  forms and paperwork electronically.

Now a large number of our clients are using the mobile phone app, we
are able to complete on average 2 or 3 weeks quicker than we did
before.

You can check the progress of the transaction 24 hours a day, 365
days a year, and with a handy “To Do” list built into the app, you
know exactly where you are and what’s coming up next.

And just as we don’t believe in hidden charges for printing and
photocopying, we don’t charge any extra fees for using the app
either!

If you are interested or want more information, don’t hesitate
to give our Residential Property team  a call on 01752 664444
or visit our Mobile App page on the website.

mailto: tjackman@nash.co.uk
mailto:gcourts@nash.co.uk
https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/personal/residential-property/mobile-phone-app/


The general rule
The basic principle is that planning permission is
required for carrying out development on land;
which includes both building operations and also
material changes of use. However, the
government has the power to exclude certain
changes of use from what would otherwise be
classified as material.  Currently, this provides
that a use change within the same planning use
class does not constitute a material change of
use and therefore planning permission is not
required.

What has changed?
The new regulations have seen the introduction
of a new Class E (commercial, business and
service); a new Class F.1 (learning and non-
residential institutions); and a new Class F.2
(local community) in substitution for the previous
Class A1 to A5 uses (including shops, cafes and
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Class dismissed: Sweeping changes announced to the Planning Use Classes

Following its announcement earlier in the year, with effect from 1 September 2020, the government’s overhaul
of the planning use classes came into operation (although there will be a transition period until 31 July 2021).
The measures introduced are aimed at making it easier to repurpose premises quicker and at less cost, so the
high street can be more adaptable to meet occupier demand and keep community assets safeguarded.

takeaways), Class D1 (non-residential
institutions) and D2 (assembly and leisure).
The most significant change is collapsing A1 to
A3 and B1 into a single, far wider, Class E. This
means, for example, that a hairdressing salon
could change into a clothes shop without
planning permission (which it could under the
old regime) but it could now also become a café
or even an office. This allows far greater
flexibility such that the holders of Class E
premises can change their use to reflect the
demands of the high street.

The new class F.2 includes village shops,
community halls, swimming pools and other
uses which have community benefit with a view
to ensuring communities are able to provide the
amenities local residents are seeking.



There have also been amendments made to the
sui generis use (being uses that do not fall within
any of the use classes) including the
reclassification of certain uses that previously fell
within Class A and Class D uses.

The new uses classes in a little more detail can
be seen in the illustration above.

Added to the list of sui generis uses as a result of
the class changes are:-

   Public house, wine bar or drinking estab-
lishment (formerly Class A4).

   Drinking establishment with expanded
food provision (formerly mixed use of
Class A4 with Class A3).

   Hot food takeaway for the sale of hot
food where consumption of that food is
mostly undertaken off the premises (for-
merly Class A5).

�� Cinema (formerly Class D2).

�� Concert hall (formerly Class D2).

�� Bingo hall (formerly Class D2).

�� Dance hall (formerly Class D2).

It should be remembered that change of use to,
from or between sui generis uses will require
planning permission.
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Class E
(commercial, business & service)

● Shop
● Financial & professional services
● Cafe or restaurant
● Office
● Research and produce development
● Industrial processes suitable in a residential area
● Clinics, health centres, gyms, creches, day nurseries and

day centres

F.1
(learning and non residential
institutions)

Schools, training centres, museums, public libraries, public
halls, exhibition halls, places of worship

F.2
(local community)

● Shop smaller than 280sq metres selling mainly essentials
and 1km from another similar shop

● Skating rinks, swimming pools and outdoor sports
● Meeting places or halls with mainly community uses
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A change for the better?
On the one hand, it would seem that the added
flexibility afforded by Class E must go some way
to giving high streets the best chance of survival.
On the other, could this lead to a move towards
what is simply the most profitable, resulting in
certain types of premises disappearing? Local
Authority intervention may be required to
impose conditions to prevent this from
happening (although perhaps counter to the
objective of the new regulations).

It should also be born in mind there may still be
the need to obtain planning permission in the
event that material alterations are required to
the premises to accommodate the new uses.
Where applicable, lease terms would also need
to be checked to establish whether such a
change of use is allowed by the lease.

To find out more and discuss how this change
could affect any plans you have for your
business, please contact our commercial team
on 01752 827013 who will be happy to help.

Nick joined Nash & Co in May 2018 as the new
Head of Commercial Property.  He has very quickly
established himself as one of the top lawyers in
Commercial Property in the area and draws from
his extensive experience to provide excellent client
care and a thorough knowledge of the market.

https://nash.co.uk/business/commercial-property/

Nick Winslet
Partner
Tel: 01752 827013
E: nwinslet@nash.co.uk

Our latest insights
Keep up to date with all of our latest articles by clicking this link.

We’re recently
commissioned the Shekinah
Mission’s Painting team to
paint the outside of
Beaumont House

Despite various restrictions
in place, we can help you
sign your Will and get it
witnessed - something that’s
becoming increasingly
difficult to do!

We take a look at the ‘new
normal’ and how businesses
should handle debts and
disputes going forwards.

See our other Commercial Property article in
this publication written by our new Solicitor,
Miranda Hamilton Wood. It’s on Turnover Rents,
and you can find it on page 24.

Turnover Rents

https://nash.co.uk/building-our-relationship-with-shekinah/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/debts-and-disputes/
https://nash.co.uk/business/commercial-property/
mailto: tjackman@nash.co.uk
nwinslet@nash.co.uk
https://nash.co.uk/insights/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/getting-a-will-signed/
https://nash.co.uk/debts-and-disputes/
https://nash.co.uk/debts-and-disputes/
https://nash.co.uk/debts-and-disputes/
https://nash.co.uk/debts-and-disputes/


To support businesses on the high street Plymouth City Council,
along with the City Centre Company and Plymouth Waterfront
Partnership BIDs has launched a major campaign to get people
shopping locally.

Created by a team of highly talented local designers and creatives
the Geddon Plymouth, Shop Local campaign is targeted to resonate
with the local community and create a groundswell of support to benefit high street businesses.

Focussing on the amazing people behind Plymouth’s shops the initiative invites you to join
Plymouth’s cast of characters and shop locally. Whether it’s supporting your local fishmonger,
visiting a local café or browsing on the high street we’re asking you, the awesome people of
Plymouth, to ‘geddon’ and enjoy what our city has to offer, meeting some of the great characters
behind some of your favourite independents.

Look out for the Geddon Plymouth call to arms across social media, TV, radio, posters, outdoor
media and across the city, and join us in shopping locally.

Visit the newly updated www.shop4plymouth.co.uk website to find out what shops are open and
to meet some of the city’s amazing cast of characters.

This campaign is part of the Reopening High Streets Safely Fund, part funded by the European
Regional Development Fund and HM Government.

www.shop4plymouth.co.uk
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We highly recommend subscribing to the monthly Plymouth City Council Business News bulletins.
If you haven’t subscribed to this so far, click here to go to the latest issue and sign up!

CLICK HERE TO GO TO NEWSLETTER

WHAT WOULD
YOU LIKE TO SEE?

We want to give you exactly what you want. So we’re interested to know what articles you
would like to see included in Nash Business in the future. We’d like to try and keep things as
optimistic and positive as we can, but recognise that there’s often tricky or difficult news to

have to pass on. Email us on marketing@nash.co.uk with any ideas for articles!

Please also feel free to send this on and encourage others to sign up to receive it
automatically! It’s currently sent to over 800 people, but we’re always happy to send it to

more! Simply direct them to the following page to register to download previous newsletters:
www.nash.co.uk/nash-business-newsletter/

https://content.govdelivery.com/accounts/UKPCC/bulletins/223b92b
mailto:marketing@nash.co.uk
mailto:marketing@nash.co.uk
https://www.nash.co.uk/nash-business-newsletter/
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Are Turnover Rents the answer for high street retailers?

The financial implications for our retail sector and commercial landlords arising from the Covid-19
pandemic are by this point obvious. Governmental restrictions, and reduced consumer confidence will
leave highstreets and restaurants struggling for some time to come. Switching to a turnover rent is another
option that could help tenants and landlords alike. This is in addition to the support and other concessions
that landlords and tenants already have in place.

What are turnover rents?
Essentially, rather than a fixed rent, it is rent
based on a percentage of the turnover achieved
from the premises. In most instances there will
still be a fixed portion of the rent (typically 80%
of the market rent). This is topped up should the
turnover achieved exceed a pre-agreed
threshold. There are some instances however,
where there is no fixed element at all. The rent is
based purely on a percentage of turnover.
Ultimately, it’s a commercial negotiation between
the parties involved.

Turnover rents are not new. They have long been
used in certain retail and leisure settings for a
while. They’re becoming more commonly used
and the pandemic has perhaps accelerated this
trend. The Crown Estate has recently announced
a move towards turnover rent for some of its
tenants. The Cadogan and Howard de Walden
Estates have joined the list of major landlords
switching tenants to turnover rents.

What does this rely on?
This relies on there being a cooperative relationship
between landlord and tenant. It also needs a
willingness to share both success and hardship. As
a result, the landlord becomes more invested in the
operation of the tenant’s business. This should lead
to a more collaborative relationship between the
parties.

It might seem that the tenant is getting the better
end of the deal. But a tenant’s success – and
survival in these times – will be a priority for
landlords. A tenant paying a reduced percentage
fixed rent is still better than vacant premises. And
there will not be many occupiers lining up to take
more space in the current climate.

Too good to be true?
While this may be a workable solution for some –
there are undoubtedly issues which arise. Turnover
rents require a large amount of transparency and
honesty between the parties. The tenant will be
required to share its financial performance data
with the landlord going forwards. Certain tenants
may not be comfortable doing this.



There will also be the added administrative
burden on both parties. This includes provision
of information by the tenant, and analysis and
calculation of the rent by the landlord.

Particularly difficult is determining how large the
fixed element should be – if there is to be one at
all. Obviously, the smaller the fixed element, the
greater risk to the landlord. Some landlords
would be unable to sustain this, while many
investors would seek a more reliable return. But
setting the fixed element too high would
undermine the real objective of turnover rent. It
could also leave the tenant still struggling to
meet its rental obligations.

Online shopping – a further complication
In addition to the above, there is the effect of
online shopping to be considered. A tenant of
commercial premises may experience a slump in
physical sales. However, this may be balanced by
an increasingly successful online presence.

The majority of major retailers are relying heavily
on online sales. Primark is an exception to this as
they currently have no online retail facility. Covid-

19 has not changed this trend but has certainly
brought it into sharp focus.

Physical premises undoubtedly still have an
important role to play. It’s definitely true that for
many customers, physical shops operate as
more of a showroom before buying online, or as
the base for a “click and collect” service. This
however throws up other issues that need to be
considered. Just what should constitute
‘turnover’ for the purposes of the calculation of
turnover rent.

Conclusion
As with most things, what appears to be a simple
and fair solution in principle is far more
complicated when considering the detail. Clearly
a one-size-fits-all approach just will not work,
and any discussions must be property and sector
specific.  However, for many landlords and
tenants it will be worth pursuing and investing
the time to reach an agreement.
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Miranda joined Nash & Co Solicitors in August
2020 as part of the Commercial Property team.
She has a broad range of experience in
commercial real estate, including landlord and
tenant work, asset management matters and
freehold transactions. She also has experience
dealing with education sites and has supported on
large scale acquisitions, disposals and property
financing projects.

https://nash.co.uk/business/commercial-property/

Miranda Hamilton-Wood
Solicitor
Tel: 01752 827040
E: mhamiltonwood@nash.co.uk

https://nash.co.uk/business/commercial-property/
https://nash.co.uk/business/commercial-dispute-resolution/
mailto: tjackman@nash.co.uk
mhamiltonwood@nash.co.uk


There is no such thing as a free meal (or even a half price one)

As the nights are drawing in and we are moving into Autumn we can all reminisce about the Summer when
the Government picked up half the tab for our meals out, but who will ultimately end up paying for this?

I think we are all acutely aware that Covid-19 has
been expensive for the Treasury, not just with
the cost of the schemes the Government had to
implement, such as the furlough scheme, but
also the reduction in revenue raised in taxes
from the economy and the downturn in growth.
This has left a large black hole in Government
finances which will need to be filled. The noises
being leaked from Downing Street seem to be
setting the foundations for changes to taxation
to claw back funds for the Exchequer.

Press reports have suggested that Inheritance
Tax (“IHT”) and Capital Gains (“CGT”) might be
potential targets for the Chancellor.

One of the most valuable reliefs for IHT is
Business Property Relief (“BPR”). BPR is available
on the value of certain business interests, in
order to qualify the business owner must have
held the interest for two years, and the business
must be more of a trading business than an

investment business. If the business meets these
requirements then it obtains 100% tax relief, so
no IHT is payable on its value at all.

This relief can be particularly valuable in relation
to shares in private businesses.

If you own shares in a company which just hold
your buy-to-lets, then you probably won't get the
relief as HMRC will treat this as an investment
not a trading business. However, if you hold
shares in a company where it was mainly a
trading business but also held a few buy-to-lets
as well, you could get 100% relief on the whole
value of the business, including the value of the
buy-to-lets.

Business owners looking to utilise the BPR relief
should regularly keep their company assets
under review to ensure that the right balance is
available to obtain the relief. As the relief is an all
or nothing test, if you fall the wrong side it can
end up being very costly.
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If the Government decided to remove this relief,
it would have a significant effect on raising
additional revenue, but would seem to
potentially damage future growth in the
economy if 40% (the rate of IHT) of the business
needed to be liquidated to pay tax when the
owner died, which could lead to more companies
becoming insolvent.

It is possible that there could potentially be a
tweaking of the rules looking at tightening up on
the types of businesses that qualify, for example
a recent report has suggested that the
Government increased the threshold of the
trading test from 50% of the business to 80%.

Additionally, it has been mentioned for some
time that the Government want to review the
allowances and reliefs available in relation to
lifetime gifts for IHT as well.  Although they have
said that their plan is to simplify the tax regime,
from experience previous simplifications have
usually led to an increase in the amount
taxpayers have to stump up.

There has also been talk of increasing the rate of
CGT and potentially bringing it in line with
income tax rates. The current rates of CGT are
between 18% to 28% on disposal of residential
property and 10% to 20% on other assets. There
is an annual exemption of £12,300 per taxpayer
and other reliefs available such as Entrepreneurs

Relief which can reduce the tax further.  As you'll
see these are substantially lower than income
tax rates.

Although they have not formally announced any
of these rises, it does seem very unlikely in the
current climate that the Government will look at
reducing tax rates and therefore the best
scenario would be that they would stay the same
although an increase would seem more likely. If
we do not see increases in the tax rates we may
see a tightening of the rules and the removal of
some reliefs.

Therefore, taking these into account if you are
considering potentially looking at making gifts or
reorganising your company in the next few
years, now may be the best time to look at
matters.
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This does not necessarily have to be a
straightforward gift of cash or shares.  You
could for example, look at rearranging the share
classes and give away a specific type of shares
that may have some monetary value, but not a
controlling value in the business. Alternatively,
you could look at setting up family trusts,
whereby the assets would have left your estate
for tax purposes but you can still keep an
element of control and decide when the
beneficiaries eventually receive the assets.

As everyone’s situation is different, it is vital to
obtain good advice on the best solution that
suits you. If you would like to review your
situation, looking at the tax and practical
implications of putting planning in place, please
feel free to contact me and I would be happy to
chat through things with you.

David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at
Nash & Co, and has a fantastic reputation
throughout the area for his technical knowledge,
experience and client service. He can advise on
many areas, including Wills, Trusts, Estate
Administration and LPA’s.

https://www.nash.co.uk/personal/wills-trust-and-
probate/

NASH KNOWLEDGE
Are you subscribed to receive our monthly Employment Law focus - Nash
  Knowledge?

NASH KNOWLEDGE

NASH
KNOWLEDGE

November 2019

November Edition

Head of Employment

Highlights

Employment Team

Tel: 01752 827081

Web: www.nash.co.uk/business/employment

TUPE Reminder

Hare wines Limited - V- Kaur & Anohter, Court of Appeal

2019.

Agency workers and working time

Kocur V Angard Staffing Solutions Limited - Court of

Appeal

Secret recording

Mobile phones make the secret recording of

conversations easy. In the workplace this can be an

issue.

Lets talk menopause!

Acas has published new guidance to help employers

support the estimated two million women who have

difficulties at work due to menopause symptoms.

I hope this finds you well.

We have included a good variety for you this

month - fro
m a TUPE reminder, to talking

about menopause!

As usual, if th
ere is anything specific you’d like

us to cover, please don;t hesitate to let us

know!

Ian

igrimshaw@nash.co.uk

  September’s edition is packed full with articles, case highlights, facts and
    figures of particular interest to HR Departments and staff, but also
      contains information that’s important for senior management to be
        aware of. To register to receive this each month, please  click the
          following link:

https://nash.co.uk/about/business-publications/
mailto: tjackman@nash.co.uk
dcornelius@nash.co.uk
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://nash.co.uk/about/business-publications/
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Government guidance (available to read here if
you’re really bored!) prompted by the Covid-19
crisis, and recent Court cases show that this is
starting to change, and it is likely that this will
further evolve as a result of these
unprecedented and unforeseen events.
So when might ‘good faith’ form part of an
English business contract?

1. By express inclusion
Parties can agree in the contract to conduct their
dealings in good faith either for the whole
agreement or specified parts of it. But what
would good faith mean?
The court’s approach so far (reflecting
Government’s guidance) expects the parties to:

● adhere to the spirit of the contract;

● observe reasonable commercial standards
of fair dealing;

● be faithful to the agreed common purpose;
and,

● act consistently with the justified expecta-
tions of the other party.

These expectations are rather broad and may go
further than the parties intended when they
agreed to act in good faith.

The parties can still look to define their own
version of good faith in the contract and the
express wording used by them will override the
court’s approach or they can choose not to refer
to good faith at all!

Duties of Good Faith under English law

Until recently, we would have said that the idea of good faith isn’t really relevant to English business
contracts, unlike in most of mainland Europe.  There is no overarching principle of fairness and parties
generally can hide behind the strict wording of the contract.

https://www.gov.uk/government/publications/guidance-on-responsible-contractual-behaviour-in-the-performance-and-enforcement-of-contracts-impacted-by-the-covid-19-emergency
https://www.gov.uk/government/publications/guidance-on-responsible-contractual-behaviour-in-the-performance-and-enforcement-of-contracts-impacted-by-the-covid-19-emergency


2.  By implication where there is a contractual
discretion

Sometimes contracts allow a party to exercise a
discretion such as to decide whether or not to
approve a request by the other party.

In such cases, if nothing else is said in the
contract about that discretion, the courts may
imply an obligation that the discretion is
exercised in good faith. This may hinder a party’s
discretion where they thought, when negotiating
the contract, it would remain entirely under their
control.

But the effect is likely to be limited as to exercise
a discretion in good faith would only usually
require the decision maker to ask the right
questions and consider relevant matters. As long
as they don’t then come to a decision so
outrageous that no reasonable decision maker
could have made it, then the duty of good faith
should be satisfied.

More stringent drafting might allow that party to
retain an unfettered discretion.

3.  ‘Relational contracts’

‘Relational contracts’ are taken to mean contracts
where there is a longer and more collaborative
relationship, such as a joint venture project.
Here a duty of good faith can be implied
generally to apply to the whole relationship. A
recent court case stated that the test for good or
bad faith was:

“whether the conduct is
commercially unacceptable by
reasonable and honest people.”

Context is everything when considering whether
such obligations can be implied and what they
then mean. With the effects of the Coronavirus
the courts may be keener than ever to imply
good faith obligations and hold parties to them.
But implied duties can still be rebutted by clear
express wording for those who want traditional
strict contract interpretation or an express duty
and interpretation of good faith can be provided
for by those who favour this notion.
To find out more about how this may affect your
business arrangements, please contact the
Commercial Team here at Nash.
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Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.
He has a wide breadth of knowledge and
experience in contracts, commercial &
partnership agreements, property, company
formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/

mailto: ablackburn@nash.co.uk
https://www.nash.co.uk/business/commercial/


Follow us on Social Media!

Here at Nash & Co Solicitors, we’re very active on social media. Are you following us? If not, click the logos below and

please like, or follow us to be kept up to date with news from the firm, together with the local community groups and

charities that we support.

Facebook

Facebook is a social networking

website where users can post

comments, share photographs and

post links to news or other interesting

content on the web, chat live, and

watch short-form video.

Instagram

Instagram is a social networking app

made for sharing photos and videos

from a smartphone.

Linkedin

LinkedIn is a social network for

professionals. It's like Facebook for

your career.

Twitter

Twitter is an online news and social

networking site where people

communicate in short messages

called tweets.

Nash & Co Solicitors  |  Beaumont House  |  Beaumont Park  |  Plymouth  |  PL4 9BD
Tel: 01752 664444       Email: law@nash.co.uk

www.nash.co.uk

https://www.linkedin.com/company/nash-&-co-solicitors-llp/
https://www.instagram.com/nashsolicitors/
https://twitter.com/NashSolicitors
https://www.facebook.com/NashSolicitors/
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