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NASH       NEWS
Legal 500 and Chambers
Rankings

Nash & Co received the best Legal
500 and Chambers rankings we’ve
ever had last week, with 5 different
practice areas and 8 of our lawyers
ranked. Our family team are the
only Plymouth Solicitors ranked in
both Legal 500 and Chambers, and
our Corporate & Commercial team
and the Media team both appear
for the first time.

Our Employment team and
Personal Injury team are also
ranked as some of the best in the
area.

We’re busy putting together our
submissions already for next year
as we aim to introduce yet more
practice areas and lawyers.

in the

Nash & Co encourage
businesses to get on
their bikes!

‘Cycling is the new golf’ in
terms of networking - a widely
held view of business people
across the country. What
better way to stay in shape,
and at the same time, forge
new relationships with other
like minded business people?

The Business Cycle Network
will take place each month,
with the next taking place on
21st November.

If you’re interested in joining
us, please visit
www.nash.co.uk/cycling to
register and to read the
guidelines.

Huge thanks to the Network
partners - Nuffield Health,
Keane & Parker, Redrok and
Primal Europe.
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Success In Business
Seminar a big hit

In October, we ran our first Success
in Business Seminar, with over  40
businesses attending a new style of
event.

Success in Business allows small
groups of 6-8 attendees to sit
around a table and talk with an
expert speaker. After 20 minutes,
the speakers rotate. Within 2
hours, each of those attending had
heard from each of the 5 speakers
and built some quality new
relationships with those around
the tables.

We’d like to say thank you to the
speakers - Austin Blackburn from
Nash & Co, Neil Stevens from
Bromhead Chartered Accountants,
Dave Ottley from Balance For
Business, Clare Trice from CTCC
Solutions, Steve Watson from
Bluestone 360, and of course to
each of those companies who
travelled to attend. The next
Success in Business will take place
at the National Marine Aquarium in
Plymouth  on 13th February 2019.

www.nash.co.uk/cycling
www.nash.co.uk/cycling


What is a trade mark?
Section 1 of Trade Marks Act 1994 (Act) defines a
trade mark as "any sign capable of being
represented graphically which is capable of
distinguishing goods or services of one undertaking
from those of other undertakings."

Simply put, a trade mark is a badge of origin. It
distinguishes the goods or services of one trader
from another and includes trading names, logos
and product names.

How do I register a trade mark?
Trade marks are registered for specific goods or
services within individual subjects, known as
classes. There are 45 classes to choose from, and
this classification system allows others to
register identical or similar marks as long as it is
in a different class. It is the drafting of these
classes that is the key to protecting the trade
mark.

In order to register a trade mark in the UK, an
application must be made to the UK Intellectual
Property Office (UKIPO) who will examine the
application to ensure it satisfies the
requirements for registration under the Act. The
UKIPO will also search for earlier registered trade
marks that conflict with the application.

If the application gets through the examination
phase it will then be published in the trade
marks journal for two months. During this time,
any third party can object to the registration of
the trade mark. If there is no objection, the
application will be successful and the trade mark
will be entered into the UK trade mark register.
The trade mark registration will last for an initial
period of ten years.

An introduction to Trade Marks
Most businesses recognise the importance of their brand, but some fail to manage their intellectual
property effectively. Owning a trade mark is an effective way of distinguishing your business from other
businesses. In this article, Duncan White provides an introduction to trade marks, explaining what they
are, how they can benefit your business, and why you should enlist the help of a specialist intellectual
property lawyer.
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What are the benefits of a registered trade
mark?
Trade mark registration gives you the right to
exclusive use of the mark in respect of the goods
or services covered by it. You may enforce a
registered trade mark against anyone who uses
your mark without permission, which can help
reduce the expense associated with protecting
your brand. It also acts as a deterrent to other
traders from using a trade mark that is similar or
identical to yours.

In addition, there are financial benefits that arise
from owning a registered trade mark. These can
often be overlooked. A registered trade mark can
add value to a brand and has the potential to
increase the valuation of a company. It can be
sold or licensed like any other asset owned by a
company and can also make a company more
attractive to potential investors.

Should I register a word mark, figurative
mark or both?
A registered word trade mark will provide the
widest scope of protection. This is because the
trade mark will protect the use of words
regardless of how they are presented. It also
allows you to refresh your branding without the
expense of having to register a new trade mark.

In contrast, a figurative mark is only enforceable
as a whole. Although a registered figurative trade
mark will allow you to deter others from using
logos that are confusingly similar to yours (even
if they include different words) it is normally
appropriate where the trade mark contains only
graphic elements.

If the trade mark contains both word and graphic
elements, a series application to register a
combined trade mark may be made to the
UKIPO.

Why would I need the services of an
intellectual property lawyer?
The key to providing adequate protection of a
trade mark is in the drafting of the classes. It is
important when drafting a class of goods or
services to ensure it is sufficiently
comprehensive to cover everything that is
happening now and what might be anticipated
or could be of interest in the future, but is not so
wide that it does not meet the “clarity and
precision” requirements for registration.

It is also important to get it right first time. It is
not possible to amend a trade mark once it’s
registered, and therefore any further classes (or
drafting of classes) you may wish to add would
require a new application and additional cost.

How much does it cost?
An online application to the UKIPO to register
either a word or figurative trade mark in one
class of goods and services is £170. A fee of £50
is payable for each additional class.

Duncan White
Associate Solicitor
Tel: 01752 827057
E: dwhite@nash.co.uk

Duncan runs Nash & Co’s Media team and has
extensive experience in television and digital
media. Find out more about our Media team
here:

https://www.nash.co.uk/business/media-law/

mailto:dwhite@nash.co.uk
https://www.nash.co.uk/business/media-law/
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Should I have a shareholders’ agreement?

Although not a legal requirement, having a shareholders’ agreement is certainly very sensible and can save
a huge amount of cost and anxiety in the longer term. Nash & Co’s Austin Blackburn looks at shareholder
agreements, why they’re so important and the protection that they offer.

Preparing a shareholders’ agreement ensures
that you give proper thought to your respective
responsibilities and the day to day running of the
company, that there is clarity as to what can or
cannot be done and which decisions require a
consensus and which can be taken unilaterally or
by a majority. In turn this will reduce potential
misunderstanding and conflict and help the
company to be run efficiently and profitably.

What if you fall out?
Never say never…  Your fellow shareholder may
be your best friend or life partner and it may be
difficult to foresee a scenario in which you would
fall out, or struggle to make decisions, but the
reality is that disagreements can occur and trying
to agree ground rules afterwards is a lot harder,
if not impossible.

If disputes do occur, the agreement can include
specific provisions for dealing with them, such as
a cooling off and reconsideration period, a
casting vote or a referral to an approved third
party for mediation.

Who is going to manage the company and
make decisions?

Ordinarily, the running of the company is down
to the board of directors acting by a majority but
the shareholders (who may or may not be the
same people) may consider certain decisions so
fundamental that they should be reserved to
them, possibly requiring specific consent or
unanimity.
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What if some of us want to sell the
business?
A buyer is likely to want 100% of the shares
rather than a majority of them.  This means that
a dissenting minority could hold the others to
ransom.

“Drag along” provisions allow a majority
shareholder or group of shareholders to force
the remaining minority to accept an offer from a
third party to purchase the whole company. The
majority shareholders who are 'dragging' the
minority must usually ensure that the
minority get the same price and terms for their
shares but at least this allows a deal to be done.

The agreement may also contain “tag along”
provisions, which give minority shareholders the
right (but not the obligation) to have their
shares bought on the same terms (including
price) as the majority shareholders; this is to
prevent the majority doing a deal that ignores
the minority and leaves them with a
potentially unwelcome new majority business
partner.

What if a shareholder dies, becomes unwell
or wants to transfer their shares?
Shares are a personal asset and can often be
transferred to whomever the seller wishes.  A
company’s articles can prevent this but they
won’t usually have provision to force the
shareholder to pass the shares back to the
others.  A deadlock can then arise.

A shareholders’ agreement can provide that, if a
shareholder dies or wishes to dispose of their
shares, they must first give the others (or the
company) a ‘right of first refusal’ allowing the
more engaged shareholders to retain control
and prevent shares being transferred to
outsiders. This can extend to instances of
incapacity and other triggers.

Can shares be used as an employee bonus?
Yes, and there are often tax advantages to the
employee if structured as a formal approved
employee share scheme. The company’s
accountant should be able to advise on this
aspect, and we can prepare the formal scheme
paperwork, but for more informal schemes the
agreement can dictate how and when the em-
ployee earns shares and what happens if they
leave; you may not be happy for them to retain
their shares and right to dividends after they are
no longer involved.  The shares can be linked to
the continued employment, and set out how
they are valued (£nil?) when the employee
leaves.

Does it look good to have a shareholders’
agreement?
The agreement is a private document between
the shareholders and, unlike the articles, is not
filed at Companies House. However, when
seeking external investment, whether from a
private investor or bank, having an agreement
can demonstrate professionalism, organisation
and that you have planned ahead in order that
disputes can be more easily dealt with.

< 6 >

Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.
He has a wide breadth of knowledge and
experience in contracts, commercial &
partnership agreements, property, company
formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/

mailto: ablackburn@nash.co.uk
https://www.nash.co.uk/business/commercial/


RESIDENTIAL
PROPERTY TEAM

COLLABORATION
FOR FAMILY TEAM

NASH KNOWLEDGE
Do you get our monthly Employment Law focus - Nash
Knowledge?

It’s packed full with articles, case highlights, facts and
figures of particular interest to HR Departments and staff,
but also contains information that’s important for senior
management to be aware of. To register to receive this
each month, please  click the following link:

NASH KNOWLEDGE

Highlights at Nash & Co

In the first 8 months of
2018, our Residential
Property team acted on
£120 million of property
sales and purchases,
smashing their targets in
the process.

And news from the team
since, is that if anything,
September and October
have been even busier!
We’re now looking to
strengthen
the team
through
additional
recruitment.

Call 01752 827069 or email
the  Residential Team
Leader, Julia Ludlow at
jludlow@nash.co.uk

With nearly 15 years
experience as a Solicitor,
Eleanor Barber, the Family
Team leader at Nash & Co
is now a fully trained
Collaborative Lawyer.

Eleanor will
help parties
who wish to
separate & who
have a genuine
desire to reach
an agreement that is fair to
the whole family, while
focusing on the needs of
any children involved,
through the Collaborative
process.

For more information,
please call 01752 827026
or email Eleanor at
ebarber@nash.co.uk

PEOPLE AT RISK -
NASH & CO’S GUIDES

Hilary Cragg, Partner at
Nash & Co, has written a
series of guides for those
living with dementia,
Parkinson’s Disease, or who
have had a stroke.

The guides offer advice and
assistance across a wide
variety of topics.

For more information,
please call 01752 827047
or email Hilary at
hcragg@nash.co.uk

https://www.nash.co.uk/business/employment/nash-knowledge/
https://www.nash.co.uk/business/employment/nash-knowledge/
jludlow@nash.co.uk
ebarber@nash.co.uk
hcragg@nash.co.uk


< 8 >

There ain’t no party like an office party!
With the party season nearly upon is, we thought now was as good a time as any to take a look into the
case of Bellman V Northampton Recruitment Limited (’Northampton’), where the company’s Managing
Director, took things a step too far.

Mr Bellman worked at Northampton as a Sales
Manager. On 16 December 2011, Northampton
held a Christmas party for their staff, their
partners and other guests at a golf club. The
food and drink (subject to a limit behind the bar
of course) was paid for by Northampton. In
addition, Northampton had paid for taxis and
accommodation for most of the guests at the
nearby Hilton Hotel.

As the party at the golf club was drawing to a
close, Mr Major paid for taxis to take those who
wanted to carry on the festivities to the Hilton
Hotel for further drinks, some of which
Northampton paid for. Mr Bellman and his
partner tagged along. At around 2am, after some
of the revellers had gone to bed, conversation
turned to work. A new recruit had been the
subject of conversation in the office with some
gripes that he was being paid more than anyone
else and this was brought up in conversation
outside. Once back inside the hotel, Mr Major
summoned the remaining employees and began

to lecture them on how, given that he owned the
company, essentially what he said, went. Mr
Major began to lose his temper and when asked
by Mr Bellman if the new recruit would be better
placed in a different location, approached Mr
Bellman and punched him saying “I f**king make
the decisions in this company, it’s my business: if
it want him based in Northampton he will be
f**king based there”.

Mr Bellman fell down, however, got back up and
in a gesture of surrender said “John, what are you
doing? Don’t do this”. CCTV then showed Mr
Major, breaking free of two men who were
restraining him, running back over and hitting Mr
Bellman again, with a blow to the head that
caused him to fall and hit his head on the
ground.

Shockingly, Mr Bellman’s injuries led to traumatic
brain damage. As such, he lacked capacity to
conduct proceedings in this case and was
represented by a litigation friend.



It is a well-established common law principle that
employers can be held to be vicariously liable for
the acts of their employees. And why would you
want to sue a company rather than an individual?
In short, money: needless to say, companies are
usually better placed to financially compensate
injured persons than employees.

The questions to be considered by a court, when
determining vicarious liability, is (1) what was the
nature of the employee’s job?; and, (2) was there
sufficient connection between the position in which
they were employed and their wrongful conduct to
make it right for the employer to be held liable?

At the original hearing at the High Court, it was
found that there was insufficient connection to
render Northampton liable and that essentially, the
parties had gone off on a “frolic” of their own after
the Christmas party: the drinks were separate from
the party and at a separate location, there were
partners and other guests present, not just
employees, and that the conversation for the
remainder of the evening had been focused on
non-work related topics.

Following an appeal, the Court of Appeal disagreed.
Taking the question of what was the nature of Mr
Major’s job first, the Court of Appeal held that Mr
Major’s remit and authority were wide: Mr Major
was the Managing Director and “directing mind and
will of a relatively small company”.

Next, the Court of Appeal turned to the question of
sufficient connection, finding that Mr Major chose
to wear his metaphorical Managing Director’s hat
when delivering a lecture to his subordinates and
that he “drove home his managerial authority, with
which he had been entrusted, with the use of blows”.

In conclusion, the Court of Appeal held that
Northampton was vicariously liable for the actions
of Mr Major.
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OUR VIEW
This case illustrates that misuse of authority can
occur out of hours, particularly by someone in a
senior position and that, in these circumstances,
it can be the employer that is ultimately held
liable.

The Court of Appeal was keen to point out in this
case that it did not establish authority for the
proposition that employers were ‘insurers’ for
violent or other tortious acts by their employees
or that every argument about work matters
between colleagues, which lead to an assault
(even when one is more senior) will lead to
liability for the employer. In reality, cases like this
one will be rare.

The distinguishing features in this case was Mr
Major’s dominance as the decision maker in the
company and that he was clearly exerting his
authority, as the Managing Director, when the
incident arose. For these reasons, there was
sufficient connection meaning that Northampton
were accountable for his actions.

Rachel Collins
Chartered Legal Executive
Tel: 01752 827125
E: rcollins@nash.co.uk

Rachel works in the Employment team and will
soon cross qualify as a Solicitor. Along with
extensive experience in defending tribunal
claims, Rachel provides vital HR advice and
assistance to businesses of all sizes - from SMEs
to PLCs.

mailto: ablackburn@nash.co.uk
mailto:rcollins@nash.co.uk


BUSINESS CYCLE NETWORK
Are you a keen cyclist looking for a new style of networking? Then why not give
our Business Cycle Network a go?

We meet monthly, before work, and go for a 90 minute cycle as a group. We
leave and return from the Nuffield Health Devonshire Health & Racquets Club,
and on the group’s return, we’ll spend some time chatting and forging new
business relationships over bacon/egg sandwiches and tea/coffee. You’re then
free to use the club’s facilities before going back to work.

Interested? Visit us at www.nash.co.uk/cycling to find out more information
about the ride, read the guidelines and register to take part. If you choose to
register, we’ll be in touch with the finer details about our upcoming rides!

Partners:

www.nash.co.uk/cycling
www.nash.co.uk/cycling


Why are Google Reviews so important?

There are many different types of review providers - Trustpilot, Feefo, Turnto and of course Google
Reviews. So what are the advantages of picking Google over the others? What benefits do Google Reviews
offer that the others don’t? And why should you provide an opportunity for clients or customers to leave
reviews in the first place?
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You’re at work and need to find a Solicitor in
Plymouth to do some work for you. Unless you
have an existing relationship with someone, who
do you pick? How do you pick?

If you’re going on holiday or visiting a restaurant,
you probably wouldn’t hesitate to use
Tripadvisor to get a more accurate impression of
the service and facilities available. So why not
use the same principle to decide on which
product or service provider to use?

Now, faced with the myriad of opportunities,
which review provider do you go with? Each of
them have undoubted benefits - but at the core,
they all encourage clients or customers to review
the service they received.

Here at Nash & Co, we decided to go with Google
Reviews. For us, the benefits of using them far
outweigh the benefits of using the others. But
why did we make that decision?

In July 2018, Google had the highest market
share of the search engine market with 82.85%.
That’s a lot of people and searches to ignore.

If you’re already searching for a Solicitor in
Plymouth on Google, doesn’t it make sense to
see their average review score and how many
people have reviewed them at the same time?
Right away, you get a pretty accurate picture of
how good a company is from their Google listing.
You don’t get that with other review providers.

The quality and quantity of reviews on Google is
one of the most important ranking factors for
SEO - the listings that include Google Reviews
present greater credibility and naturally, they will
receive more clicks.

Google reviews help level the playing field - if you
don’t have a big marketing budget, but you offer
genuine quality in terms of service or products,
your reviews are going to tell the true story.

Google Reviews are free - so why would you pay
to use one of the other review providers?

What if you get a bad review? Well, this isn’t
necessarily a bad thing. Reply to it quickly
however, and try and resolve the situation -
potential customers will see that you genuinely
care about the client/customer service you offer.
One report showed that a bad review dealt with
properly, increased conversion by 67%!



With the best Will in the world

A Will is a very strange document in the sense that you are trying to plan for a future event that you don’t
know the timing of, what you will own at that time, what the tax rules will be or the personal and financial
circumstances of your family.

The first and most important step, is to actually
have a Will in and it is surprising how many of us
do not! This is doubly important for those who
own a business. It is estimated that around 70%
of adults in the UK either have no Will in place, or
have a very outdated Will.

With all these unknowns, for many business
owners the best type of Will is a Discretionary
Will which can help to cater for the uncertainties
of the future.

A Discretionary Will allows you to be very specific
about who can benefit, for example your spouse
and children, but allows your chosen trustees
(which could be the same people who benefit) to
work out the best way to divide your estate after
you have died looking at the situation at the time
and your wishes.

One of the advantages of the Discretionary Will is
the inheritance tax (IHT) it can save.

As IHT rules can change, a Discretionary Will
allows us to plan with the rules in effect at the
time.

Since IHT was introduced, the value of a trading
business has not been subject to IHT.
Additionally, neither is any gift to your spouse.
So, if you die and leave all of your business to
your spouse you are using two exemptions for
one asset.

If the spouse is not able to, or does not wish to
run the business and it is sold, then when they
die, the sale proceeds from the business would
be subject to tax at 40%. Therefore for a
business worth £1 million this could cost an
additional £400,000 of inheritance tax.
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It takes a lifetime to build your business empire…

But just a short time to pass it on.
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With a Discretionary Will, a trust can be
established on the business owner’s death which
will lock in the inheritance tax relief. The spouse
can still either run or sell the business and can
also receive the income or capital from the trust
whenever they want. However, whilst the assets
remain in the trust, they will not be subject to tax
on the spouse’s death, potentially saving the
beneficiaries 40% of the businesses value.

There are also other tax advantages in that, if the
business continues to run, the spouse can buy
the business from the trust and get another
exemption when they die potentially saving
double the tax.

As well as the tax planning benefits, there are
also practical benefits.

As the trust is discretionary if one of the
beneficiaries are going through a divorce or
bankruptcy, then the trustees could either delay
the payment or put it into a protective trust so
that the legacy was not lost just because of
difficult personal circumstances.

There are lots of other advantages that may
apply to you and this is why it is important to
review your personal situation with a specialist in
this area.

If you would like to discuss matters in more
detail, review your current Will or just have a
chat about your circumstances, please feel free
to give David a call on 01752 827076.
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David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at
Nash & Co, and has a fantastic reputation
throughout the area for his technical knowledge,
experience and client service. He can advise on
many areas, including Wills, Trusts, Estate
Administration and LPA’s.

https://www.nash.co.uk/personal/wills-trust-and-
probate/

Nash & Co’s Website
When did you last visit our website?

With interesting articles and features, and
a fast and efficient navigation system to
get you to the information you need,
you’re sure to find the information that
you need quickly. Find us at:

mailto: tjackman@nash.co.uk
dcornelius@nash.co.uk
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/personal/wills-trust-and-probate/


Why Nash & Co supports

We strongly believe in putting something back into our community. We’re extremely lucky to have so
many fantastic charities and community groups in the area. Each of them deserve support and help
and if we could, we’d support them all. But we believe that by focusing all of our efforts on one charity,
in particular, we can help to make even more of a difference. The care and treatment provided by the
amazing staff at St Luke’s  has touched many people’s lives in one way or another.  And as the
population gets older, we’re going to need them even more in the future. The figures below
demonstrate why they need your help so badly. So if you think your company can help them, please,
contact Nicola Keen, Business Fundraising Manager, on 01752 964414.  She’d love to hear from you.

Data April 2017 to March 2018.



A practical guide to litigation; hoping for the best, but preparing for the worst

When you are running a business, the last thing you will want to spend time and money on dealing with, is
a dispute with a supplier or customer. However, even with the best relationships, problems arise and so this
article offers some simple guidance so that you can plan for the worst, court proceedings, while at the same
time, trying to resolve any dispute as amicably and commercially as possible.

Being properly prepared so that we can manage
your case effectively, is sometimes the key
difference between being successful or not in
litigation, so taking steps to get your ‘ducks in a
row’ early is key.

Trust us. Our focus is not to persuade you to
take costly court action; it is to advise you
properly on the risks of proceedings and devising
a strategy to achieve your objective in the most
cost-effective way possible.

We are on your side. Even where there has been
something said or done which you think may be
irrelevant, please let us know. We need to know
all the facts and circumstances so that we can
properly advise you on the best course of action
for the case and to head off any potential
problems.

Gather your evidence.  It is essential to be well
prepared for proceedings, and it usually serves

to prepare as early as possible. There may be
penalties if these steps are not taken on time. We
will guide you through this process.

One of the main steps in litigation is what is
known as ‘Disclosure of Documents’. The court
will set a date by which each party will need to
comply with the duty of disclosure – you will be
expected to make available to the other side all
documents which have been or are still in your
control and possession. Therefore, it can include
tapes, recordings, memory sticks, CD-ROMs,
DVDs, back-up discs, mobile phone data, - even
metadata, which can be included in websites.

You need to assume, in preparing for litigation
that all those documents in your possession are
disclosable to the other side and may be
discoverable. It is therefore important that you do
not, inadvertently, unnecessarily prejudice your
position with documents which may need to be
disclosed to the other side, later on in the case.
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To help you, we’ve come up a with a list of do’s
and don’ts for managing a case with as little risk
and cost to your business, if a dispute arises:

Don’t destroy any documents which may be
relevant to the potential litigation. This will include
electronic information, including databases,
information held on mobile phones, tablets or
laptops and so on. If you have routine document
destruction protocols in place, it may be a good
idea to suspend these for the time being. This may
be the case where you have a system of
management for your business’s email accounts.

Don’t change or create adverse documents: some
adverse documents will be exempt from the
disclosure process because they are protected by
litigation or legal privilege. However, the safest
option is to assume that all new documents which
you create may be disclosable to the other side –
including what you consider to be confidential
memos, reports, minutes and emails. For example,
try not to admit liability in emails or other internal
communications within the firm. When writing a
new email or memo, try to imagine that a judge
may be able to see the document.   If you want to
commission reports or investigate the case, try to
do so through us, so that you can try and claim
litigation or legal privilege.

Do monitor company communications about the
dispute: try and limit emails and chat between
staff about the dispute and inform anyone
involved to take care when using text, email and
social media when discussing the dispute. If you
think there is any risk, it may be best to ask
employees or agents not to discuss the case until
the case is resolved.

Don’t ask third parties to send you documents: the
disclosure obligation being placed upon you is that
you need to disclose documents which are in your
control and possession or which you have a legal
right to possess (i.e. your company accounts held
by an accountant).  It could be difficult if you

obtain a document from a third party which then
needs to be disclosed. If you have any queries,
please just let us know and we can advise you.

Do watch out for third party requests for
documents: analyse the merit in dealing with any
requests for documents from third parties, such as
insurers, auditors, accountants, police or
regulatory body.

Do establish who your witnesses are early: it is a
good idea to work out who is best placed and has
authority to act as a witness and to make sure that
they are the person who has knowledge of the
relevant facts. Forward planning for that
individual’s holidays and so on is essential to make
sure they are available for any future court dates.
Try to ensure that if that person is likely to leave
the company, that they are traceable and robust
enough to give evidence in court if necessary.

Do establish a single point of contact in order for
that person to co-ordinate witness and evidence
within the business and liaise with experts and
solicitors.

Finally… Do Just ask us – if you have any queries,
concerns relating to documents, disclosure of
giving evidence, please let us know. We would be
happy to help.
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Time to review your Companies House privacy settings?

It’s not unusual (I can’t promise that’s the last Tom Jones song title reference in this article) for the news
headlines to feature yet another data security breach, with experts providing advice about how to avoid it
happening to people like you and me. Well, this may seem odd, but companies, their shareholders,
directors and company secretary (if they still have one) can potentially suffer similar misery.

But there are ways to reduce the risk of it
happening to you.

Obviously, companies, LLPs and other corporate
entities are obliged to file certain documents at
Companies House. It’s those documents which
may cause the problem. Access to the
information today is light years away from the
regime which operated when I first had to look at
company information and spent hours as an
articled clerk in London reading microfiches
(delivered by Companies House, if you were
lucky, the day after you ordered them).  I
appreciate that microfiches may be as much of
an anachronism to some as Liverpool FC being a
football powerhouse in the top English league (I
nearly showed my age again by referring to the
First Division)  -  that really is a light hearted
comment purely to poke fun at my esteemed
colleague Duncan White who heads up the best
TV and digital media legal team in the South
West and who happens to be a Liverpool fan.

Unlike in the 80s and 90s, that information is
now available instantly online to anyone with an
internet connection at Companies House, free of
charge.

What sort of data?
The information which is out there includes
home addresses, dates of birth and even more
importantly copies of signatures.

When you incorporate a company now or
appoint new directors, there is no need to
display publicly a director’s home address or full
date of birth.  Similarly, the annual confirmation
statement (introduced in 2016 to replace the old
style annual return) does not require such
personal information to be made publicly
available.

However, the old style confirmations of directors’
appointments or changes of personal details and
annual returns confirmed directors’ and
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shareholders’ addresses, which very often
included home addresses as well as a director’s
full date of birth are still readily available at
Companies House, free of charge with an
adroitly directed mouse click or two.

The big one
Most troubling for some will be that copies of
directors’, secretaries’, and even (wrongly)
shareholders’ signatures appear online. I say
‘wrongly’ in relation to shareholders as I am
struggling to think of a reason why it is now
necessary for a document signed by a
shareholder to be filed for public viewing at
Companies House. Although some documents
can be filed electronically (more below) certain
documents (eg copies of some resolutions
passed by shareholders) are sent to Companies
House for filing as hard copies, and are
uploaded. There is a simple way however to
protect the privacy of a shareholder’s signature.
It is trickier with signatures of directors and
secretaries, but not impossible.

The bankers reading this will be aware of how
common it is for forged signatures to be used to
try to access personal and corporate funds. So
where the forged signature matches the
specimen signature on the mandate then things
really can be serious.

So what can you do in 2018?
Or, for the purposes of this article, what’s new
pussycat? Well, it’s not really new, as for a while
the Companies House protected online filing
(PROOF) scheme has allowed a company to file
certain documents electronically by using an
authorisation code issued by Companies House.
Once a company has joined PROOF, certain
forms (such as appointing and terminating
directors, changing the registered office or filing
the confirmation statement) can only be filed
online. So as you can see, little by little, it can be

made harder for criminals. Previously it was (and
for those companies still not registered for
PROOF, still is) too easy for criminals to change
the registered office and officers of a company,
and potentially steal a corporate identity. If they
are armed with copy signatures of the directors
and secretary, they really are in business.
Although PROOF has been around for a while, it
is improving all the time as more documents are
available for online only filing.

To protect against giving away a director’s home
address, for new company incorporations or
director appointments, ensure that the
correspondence address for the individual is
given as the company’s registered office address
rather than the home address or use a
completely different address. The disadvantage
for some is that any correspondence from
Companies House will go to the chosen address
(for example to advise that the confirmation
statement needs to be filed), so if the letter goes
into a black hole at the registered office or other
address, the director may not know. PROOF
helps, as email reminders for things like this can
be sent to up 4 different email addresses
(including individuals and a group email address
such as legal/accounts@[name of
company].com). I appreciate that address details
are available from other sources for a
determined criminal, but anything we can do to
reduce risk can only help.
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Earlier this year a new service was introduced to
allow individuals to remove home addresses
from publicly available documents. It comes at a
price though-it costs £55 for each document and
can be accessed by requesting an application
form from Companies House. So if you have filed
documents over many years which include the
home address (for example the old style annual
returns) for a number of companies, this could
be an expensive exercise. It may be cheaper to
move house (we have an excellent conveyancing
department at Nash and can help with that      ).

What about those pesky signatures?
Depending on the size of the company, it’s
possible that the same signatures are used to
operate the company bank account. If this is the
case, (as well as putting other safeguards in
place to operate the account), ways to reduce the
risk of fraudsters using the signatures include
having different individuals as signatories for the
company for Companies House documents,
from those used on the bank mandate. This
could involve using different individuals in the
company or using an external company
secretarial service. Most lawyers and
accountants offer this service, as well as other
organisations. You can also think about having
different signatures-one which is only used for
Companies House documents, and the other
‘real’ signature which is the specimen signature
held by the bank.

A simple way to reduce the risk of a
shareholders’ signature being publicly available,
is for a director or company secretary to submit
what is known as a filing copy of the resolution
to confirm that it was passed, rather than copies
of the resolution with the actual signatures of the
shareholders who may be in double figure
figures, depending on the company. Nothing
radical here, but it surprising how often this is
not done. Instead of there being 15 or 20
signatures ‘at risk’, it can be reduced to only one.

Top Tips
So how can you help yourself or your clients?

● Register for PROOF if you haven’t already
done so

● If you are a banker or an accountant
check whether your clients have
registered for PROOF

● Only send in filing copies of resolutions,
signed by one officer of the company

● Use different individuals to sign
Companies House documents from the
signatories for the bank mandate -
consider using an agent (such as your
lawyers or accountants) to provide
company secretarial services and use
their signatures

● If you use the same signatories for
Companies House and the bank mandate,
consider using a ‘Companies House only’
signature which is different from the bank
mandate signature

● Consider removing old references to your
home address
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After taking the above steps is there any chance
that corporate identity theft or disruption will
happen? I wish I could say no to you, but at least
you have reduced the risk. Some may be very
familiar with the recommendations, however if
you have others, please let me know. Other
readers may be saying, if only I knew some of
this before, I could have avoided a lot of
problems. Please feel free to contact us if you
think we can help or if you want more detail on
any of the points.  With apologies to all Stoke City
fans, I couldn’t find a way to include Delilah (until
now).

Thanks for reading, and by the way, including the
gratuitous Delilah reference, the Tom Jones tally
is 6.
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Save The Date…

Success in Business Seminar
13th February 2019, 8am, National Marine Aquarium

The second of our successful business seminars, for senior management. The first was
extremely popular with some great feedback from those attending.

We look forward to seeing you on the 13th February!

mailto: tjackman@nash.co.uk
https://www.nash.co.uk/business/commercial/


What now for the high street?

The decline of the traditional high street has been well documented over recent years, and it is not just
the small independents that are struggling, but large national retailers too, as the failure of Maplin, Toys
‘R’ Us and Poundworld this year demonstrate.

Many people lay a large portion of the blame of
retailers’ struggles at the door of the business
rates regime. Largely seen as outdated for the
current retail climate and adding a significant
financial burden to an already high cost base.
There was therefore hope that the Chancellor,
Phillip Hammond, would address the industry’s
call for reform in the Budget. Certain measures
were introduced, but the question is, have they
gone far enough to make a meaningful
difference?

What measures were introduced?
● Retail property - for a limited 2 year period

from April 2019, those retail properties with
a rateable value of less than £51,000 will
benefit from a one third reduction in
business rates, and it is estimated that this
will affect 90% of retail properties currently
liable for business rates.

● Future High Streets Fund - the government is
to launch a £675 million Future High Streets
Fund. The fund is to be applied in investing in
town centre infrastructure and will include
co-funding with local projects designed to
increase access to the high streets and
support redevelopment around high street
locations. There will also be funds set aside
for regeneration of historic high streets and
buildings with a view to bringing properties
back into use as cultural venues, offices or
homes where there is no longer demand for
retail uses.

● Register of empty shops - there will be a trial
of a register of empty shops with certain
local authorities. The aim being to bring
these shops back into use through
community groups and projects.
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Have they gone far enough?
Clearly the business rates reduction is a positive
step, and the fact that it will benefit 90% of retail
properties is good news. However, we must not
forget about the 10% who will not benefit from
this measure. The larger retailers are feeling the
pain too and the impact on the high street of
failures of these larger retailers should not be
underestimated.

The Future High Streets Fund and the move
towards bringing empty properties back into use
are sensible initiatives, but the concern must be
how quickly these initiatives will be implemented
and how quickly the benefit will be felt on the
high street.

A recent PwC survey reveals some rather
sobering statistics. Over the first six months of
the year 2,692 shops closed down, while only
1,569 new stores opened; so a net closure of
1,123 shops across the UK.

With the current rate of closure equating to 14
shops every day, the general consensus is that
the government missed an opportunity to
introduce the more radical changes the industry
has been demanding to aid the struggling high
streets. Whilst the measures will do some good,
the overwhelming sentiment really is too little,
too late.
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Buying or Selling Your House?

Pay a visit to the Residential Property team’s quote page on Nash’s website, or call
the team on 01752 827062 for an immediate and accurate quote.

We put client care at the very top of our priorities. We don’t
just talk a good game, but we deliver it as well.  Our
Residential team will do all that they can to get you to
completion as soon as possible. Follow this link for more info:

RESIDENTIAL PROPERTY

https://www.nash.co.uk/personal/residential-property/
mailto: tjackman@nash.co.uk
nwinslet@nash.co.uk
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The Landlord and Tenant Act 1954:  rights to automatic lease renewal

Under part II of the Landlord and Tenant Act 1954 (the LTA 1954) if a tenant has occupied the property for
the purpose of running their business then that tenant would normally have a statutory right to continue
or renew their tenancy at the end of the term of their lease (more commonly known as ‘Security of
Tenure’). With some specific exceptions under the LTA 1954, this is the default position for a commercial
lease.

However, the landlord and tenant can agree to
exclude the tenant’s security of tenure rights by
‘contracting out’ of the LTA 1954 provisions. This
should be discussed from the outset when
agreeing Heads of Terms for the lease. If the
tenant agrees to contract out of the LTA 1954
(often the tenant may have little choice if it wants
that property) then it will not have the right to
stay in possession at the end of the contractual
term. As a result they will have to vacate the
premises on the day that the lease expires,
allowing the landlord to do with the property as
it wishes thereafter.

Therefore, it is important that this factor is
considered very carefully during lease
negotiations.

Negotiations
Where a property is in high demand, a landlord
may want the ability to choose its preferred
tenants after the expiry of the current tenant’s
lease term. On the other hand, the tenant may
want the opportunity to continue occupying the
property particularly if the location is key to the
business or relocation costs to new premises will
be high.  The decision as to whether the lease is
contracted out of the LTA 1954 is a matter of
negotiation.

The negotiations can be influenced by a number
of factors including the bargaining power of the
parties or supply and demand of properties and
tenants, the landlord’s future intentions with the
premises, the current economic climate and any
future business plans. In any event, the decision
will require careful consideration and it is
important that both parties understand their
position and rights at the end of the contractual
lease term.



Contracting out of the LTA 1954
Specific procedures must be followed in order
successfully to contract out of the LTA 1954
provisions. In summary there are three key
steps:

1. The landlord sends the tenant a
prescribed warning notice

2. The tenant must then make a formal
declaration

3. The landlord and tenant sign the lease only
after the first two steps are completed.

It sounds simple, but any minor errors can be
fatal to the attempt to exclude.

Note that the lease must be for a specific fixed
term to be validly excluded. A period tenancy (i.e.
one for an indefinite rolling period) for example
cannot be excluded.

Notice periods
There are specific notice periods to comply with
and two different types of declaration (a simple
declaration and a statutory declaration) to use
depending on when the landlords notice is being
served And when the tenant Is to sign the lease.
They are similar but the statutory declaration
needs to be signed and witnessed by an
independent solicitor or a commissioner for
oaths.

If there are any guarantors to the lease then the
notice and declaration process needs to be
replicated for them as well as the tenant.
To ensure that the contracting out is effective, it
is important that the solicitor dealing with the
matter has sight of the correctly signed
declarations before the lease is completed. The
risk of failing to correctly implement the
contracting out procedure is that the landlord
runs the risk of being bound by the security of
tenure provisions irrespective of their intentions.

At Nash & Co we can advise and deal with all of
the above to ensure that the correct procedure is
followed and that all parties are fully informed.
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