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Welcome to Nash Business
How are you? I hope you’re well and business is good?

To say that 2021 has been a pretty bumpy year so far is probably one of the biggest understatements
ever! From lock down and home schooling to unlocking and then locking back up again_ and gradual
unlocking, we can all be forgiven for not knowing quite whether we’re coming or going! With July 19th and
the final stage of unlocking on the horizon, we’re optimistically looking forward to the economy returning
to some form of normality again soon.

The vaccine rollout has been a tremendous achievement and again, we’re indebted to the NHS (and other
key workers) for their professionalism and for looking after us all so well.

As I said in March’s edition of Nash Business, if there’s anything at all that we can do to help you or your
business, please don’t hesitate to get in touch. We’ll do all we can.

All the best for the next few months, I hope you get to enjoy a good summer, and that business is good.

Stay safe,
Jon

Jon Loney
Managing Partner
Tel 01752 827080
Email jloney@nash.co.uk
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NASH BUSINESS

News from Nash
We’ve had a busy last few months, as you can see from the news below. We’re now looking forward to
telling you all about the environmental work that we’re doing in September’s edition of the magazine.

Until then, have a good read through this edition and if any of the teams can help you, or answer any
questions you may have, please don’t hesitate to contact them direct. The details are at the end of their
articles.

The staff here at Nash & Co
Solicitors recently
undertook a 24 hour cycle
for local charity - The Bike
Network.

Altogether, we cycled some
428 miles, long enough to
take us from Land’s End to
Fort William, north of
Glasgow!

Huge thanks to Nuffield
Health who lent us a couple
of stationary exercise bikes
for the event.

We raised £2,175 for The
Bike Network - thanks to all
who donated!

The paint team at the
Shekinah Mission in
Plymouth have finished
painting our offices here at
Beaumont House, and we’re
delighted with the job that
they’ve done.

Beaumont House is looking
stunning again!

If you have a painting or
maintenance job that you
need done, we’d highly
recommend them. The work
that they do is first class, and
at the same time, you get to
help people on the road to a
new career and life.

Contact Andy Kebby on
01752 203480 for more info.

The Great South West
Sportive event returns to our
roads this September, and
Nash & Co Solicitors will
again be headline sponsors.

The event takes place on the
12th September, and this
year leaves from Plymouth
Marjon University, returning
there again later in the day.

The organisers have agreed
to make a donation to Bowel
Cancer West and St Luke’s
Hospice for every entrance
fee paid, which is a fantastic
gesture and will help two
great local charities.

Get on your bike, and get
your entry booked in. Find
out more information,
including the routes, by
CLICKING HERE.

mailto:jloney@nash.co.uk
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EMPLOYMENT

The Bigger Picture

This month the Employment Appeal Tribunal was asked to consider
whether, in a constructive unfair dismissal case, the Employment
Tribunal had made a mistake by looking at the bigger picture when
the employee resigned instead of whether the fundamental breach of
contract had been reached at an earlier stage in the employment.

There is quite a bit to look at to get to the answer to this question, so
we shall start at the beginning and work our way through.

Unlike a ‘normal’ dismissal (where the employer terminates the
employment contract), constructive dismissal occurs when an
employee resigns in response to conduct by the employer. The conduct
of the employer cannot be small though, there needs to be an actual or
anticipated fundamental or repudiatory breach of a contractual term
that was sufficiently serious to justify resignation (your manager
refusing to make you a cup of tea probably won’t cut it). The employee
cannot hang around either, they need to resign in response to the
breach to ensure that they do not ‘affirm’ it (agree to it).

All good so far, well the more complicated bit comes next. Assuming an
employer does actually fundamentally breach the employee’s contract,
can they fix that breach before the employee resigns because of it or
accepts it. This was considered by the Court of Appeal in Buckland v
Bournemouth University Higher Education Corporation where it was
decided that a repudiatory breach cannot be cured by the employer.

Constructive dismissal
occurs when an
employee resigns in
response to conduct
by the employer.

Ms Flatman, the
Claimant, developed
back pain from her
job.. Find out more on
the next page!
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The employer can attempt to make amends so as the employee affirms the breach, however, they
cannot fix the breach before the employee accepts it.

Taking this forward to our case, Ms Flatman worked as a Learning Support Assistant. As part of her
role, she gave physical support and assistance to pupils. In particular, from September 2017, she was
required to give support to a disabled pupil which involved daily weight bearing and lifting work. Ms
Flatman requested manual handling training over a period of months; however, despite being assured
this would be forthcoming, no steps were taken to arrange this. Predictably, by Christmas 2017, Ms
Flatman had developed back pain (of which she informed her employer) and, by the start of May 2018,
she was signed off work for three weeks.

At the end May 2018, Ms Flatman’s employer informed her that she would, on her return, not be
required to lift the particular pupil (as the pupil was moving to another class for the next school year)
and that training was being organised for her and other staff in the following few weeks. The Claimant
subsequently resigned and claimed constructive unfair dismissal.

mailto: ablackburn@nash.co.uk
mailto:rcollins@nash.co.uk
https://www.nash.co.uk/business/employment


The Employment Tribunal found that, whilst her employer was in breach of the Manual Handling
Operations Regulations 1992, it was not in fundamental breach of its implied contractual duty to take
reasonable care for Ms Flatman’s health and safety (ummm really?). The Tribunal looked at the
emails between Ms Flatman and her employer and determined that the employer had a genuine
concern for Ms Flatman’s health and safety and had taken steps to ensure that she would not be
exposed to danger in the future. Effectively, the Tribunal looked at the bigger picture and determined
that overall there was no breach of her employment contract.

The Appeal Tribunal had a different view though. They explained that the Tribunal needed to consider
whether the breach was, or became, fundamental  during the course of the period from
September 2017 onwards (not just looking at the bigger picture). If it had, then the actions of Ms
Flatman’s employer to fix the breach (by arranging her and her colleagues training at a later date)
were irrelevant as they could only attempt to make amends, not fix, the breach.

Unsurprisingly, the Appeal Tribunal concluded that there was a fundamental breach of Ms Flatman’s
employment contract at some point between January 2018, when Ms Flatman first informed her
employer about her back problems, and May 2018, when she went off sick. As Ms Flatman had not
affirmed the breach (she had resigned), she was found to have been constructively unfairly dismissed.

Whilst this case does only reaffirm existing law, it is a good reminder for employers to not let
problems in the workplace get out of hand. If a problem becomes so serious as to fundamentally
breach an employee’s contract, there is no going back and fixing it. The employer is at the mercy of
the employee. If the employer in this case had only arranged manual handling training in the first
place, this situation would never have occurred.

Rachel Collins
Associate Solicitor
Tel: 01752 827082
E: rcollins@nash.co.uk

Rachel is an Associate Solicitor in the Employment team. She acts for
employers, advising on a wide range of day to day HR issues and also
has extensive experience defending Employment Tribunal claims on
behalf of businesses, such as unfair dismissal claims, discrimination,
whistleblowing claims and TUPE.

https://www.nash.co.uk/business/employment
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WILLS, TRUSTS, TAX AND PROBATE

The Taxman taketh, and taketh,
and taketh!

The Telegraph newspaper has recently reported, following a
Freedom of information request, that over the last five years HMRC
have deemed more than £600 million of gifts from 2,000 people
ineligible for inheritance tax relief costing the clients up to £240
million of inheritance tax.

They also reported that inheritance tax is forecasted to raise
substantial additional funds for the government over the next few
years. When the nil rate allowance was last increased in 2009
inheritance tax stood at approximately £2.8 billion. This is projected
to increase to £6.6 billion in 2025. This increase in tax is mainly due
to the increase in the value of assets over that time.

So, how can you avoid falling foul of failed gifts, and is there anything
you can do to protect your families against additional inheritance tax,
just due because of the increasing value of your assets?

Failed gifts
The general rule is that once you have made a gift and survived
seven years the value of the gift leaves your estate. However, where
HMRC deemed that the person who has made a gift continue to
receive the benefit, they will treat it as remaining in the deceased’s
estate for inheritance tax purposes regardless of how long ago they
gave it away. As you can see from the above figures this has cost
families a great deal.

Inheritance tax is
forecasted to raise
substantial additional
funds for the
government over the
next few years.
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Almost ¾ of the gifts that have gone wrong relate to property, with around 13% in relation to cash, and
8% stocks and securities.

To make matters worse, as well as having to pay the inheritance tax the assets also lose some of the
tax benefits from a capital gains tax position. This can lead to the families having to pay even more
tax than would have been due if the asset had never been gifted.

In many cases, the tax could have been avoided by structuring the transaction in a different manner.
For example, James is in his late 80s and is widowed. His daughter Claire and son-in-law Robert
would like to buy a bigger property. It is agreed that they would all like to move in together to live in the
property. James does not take any advice and sells his property and transfers all of the cash to Claire
allowing her and Robert to buy the new property in their names. James then moves into the property.
James sadly passes away 10 years later. As James was receiving a benefit from an asset he
previously owned the reservation of benefit rules would apply and HMRC would include the value of
the gift in his estate even though he had survived the seven years.

If James had taken proper advice there are a few different ways that he could have potentially avoided
the additional tax.

Firstly, could be that he could have paid a market rent for his occupation. If he is paying rent then he is
not receiving a benefit and the gift would be effective. The payment of rent would also reduce the
value of his estate further potentially saving more inheritance tax.

mailto: ablackburn@nash.co.uk
mailto:dcornelius@nash.co.uk
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/business/commercial/
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Secondly, if it was possible to split the title so that James just owned the part of the property he
occupied then although the value of this would have remained in his estate, any additional money he
had used to fund the purchase of the remaining property for his daughter would have been treated as
a gift.

Thirdly, there is a special exemption when parents move in with children that providing, they keep a
percentage of the ownership of the property then the gift with reservation of benefit rules do not
apply. Therefore, technically if he had retained just 1% of the property, even though he lived in the
property, the gift may have been effective. Please note however that HMRC may challenge situations
where the percentage is extremely low and although the legislation does not set a de minimis level
this has not yet been tested in court.

Mitigating tax on assets increasing in value
One way to guard against increasing asset values is to look at gifting. The reason for this is that when
you give an asset away, provided that you don’t reserve the benefit, and even if you do not survive the
seven year period then the value of the asset at the date you gave it away is used for inheritance tax
purposes.

This can be a really useful planning tool especially when we have an asset that is likely to increase
substantially in value, such as a piece of land that has planning potential.

There can also be ways of structuring the transaction so that you can still receive an element of
income through using corporate structures and share classes.  Or alternatively, if you need to keep
control but not ownership this can also be achieved through the use of trusts.
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David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at Nash & Co, and has a
fantastic reputation throughout the area for his technical knowledge,
experience and client service. He can advise on many areas, including
Wills, Trusts, Estate Administration and LPA’s.

https://www.nash.co.uk/personal/wills-trust-and-probate/
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COMMERCIAL

Frustrating, but not a frustration

We’ve all been there, you’re sailing down the Suez Canal in your
400m long container ship; everything is going well. However,
before you know it you’ve managed to wedge your ship firmly into
the side of the canal blocking the entire waterway. This isn’t just
any old canal either – some 12% of global trade passes through it
each year. It’s fair to say you’d probably feel a bit of a bit of an idiot
as you’re thinking of something to tell the boss.

Such a blockage will mean that not only will all the goods on the ship
be delayed in reaching their destinations, but so will those onboard
other ships who are held up at the canal’s entrance. For those who
are relying on these shipments, this is annoying, inconvenient and
certainly frustrating in the most general sense. However, such delays
can also be horrendously costly. Particularly if you are relying on this
delivery for goods which you have already agreed to supply to
someone else.

However, in law whether something is ‘frustrating’ is rather a
different matter. Frustration is something which has been topical
recently due to the pandemic. For instance, many students have
claimed that due to the pandemic their tenancies of their lodgings
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Some 12% of global
trade passes through the
Suez Canal every year.
The disruption caused
was significant.



have been frustrated. The aim being that they can then say the contract has been ended meaning they
are no longer liable to pay the rent. Could it be said that for those who contracted to sell or buy goods
which have been delayed by the Ever Given’s mishap, their contracts have been frustrated?

The law sets a high threshold before which a contract can be said to be frustrated. Firstly, the event
which supposedly causes the frustration must be beyond the control of the parties and also not have
been within the parties’ contemplation when they entered the contract. Secondly, the event must
mean that performance of the contract is either impossible or radically different from that which was
agreed. It is this requirement which sets a particularly high bar.

Just because a contract has become more difficult, slower or more expensive to perform doesn’t
mean that it has been frustrated. In a previous case where the Suez Canal was shut for an extended
period, it was held that this did not amount to frustration. Why? – because ships could sail around the
bottom of Africa. They still had the ability to perform their contracts, albeit possibly with delays,
notwithstanding that it may be more inconvenient and more expensive for their owners. Similarly, third
party manufacturers and wholesalers waiting for goods to arrive would still get the same goods in the
same condition, and would be expected to pay for them if they had already contracted to buy them.
Shopping around for alternative supplies to fill the gap could leave them exposed to contracts to
purchase from two suppliers.

Therefore, we believe it is very unlikely that the Ever Given having blocked the Suez Canal would
amount to frustration. As such the contracts to deliver, and to purchase the goods contained on the
ships would continue.

If frustration is so difficult to invoke, how do we deal with situations such as these? Put simply, it all
comes down to the contract and good drafting. We would anticipate delays such as this which are
beyond the parties control by way of a force majeure clause to give a mechanism to manage delays,
and where time of delivery is critical this can be specifically catered for in the contract to give the
affected party an express remedy or right to cancel.  We have another article on force majeure clauses
and Covid-19 which is available BY CLICKING THIS LINK.
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Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.  He has a wide breadth
of knowledge and experience in contracts, commercial & partnership
agreements, property, company formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/

If you would like to find out more or you are wondering whether the contracts you enter with others
cater for events which are beyond your control, please contact the commercial team here at Nash &
Co who will be happy to assist.
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COMMERCIAL DISPUTE RESOLUTION

Mediation: going full throttle in
settling disputes

The recent appeal case of Gregor Fisken Ltd v Carl [2021] EWCA Civ
792 has been widely reported this month because it involved the
sale of one of the world’s most expensive cars (and the failure, it
turns out, of the Defendant to have provided the car’s original
gearbox). However, it was the Judge’s comments on the parties’
failure to have considered mediating the dispute that should stand
out, serving as they do as an excellent reminder, if one were ever
needed, of the court’s approach to alternative dispute resolution
(“ADR”).

The judgment opens with a keen observation; “I cannot help thinking
that it would have been very much in the interests of both parties… to
have engaged the services of a skilled mediator”. In fact, the Judge
had been advised, during proceedings, that the Defendant had taken
no steps to try and mediator the dispute and that the Claimant had
taken the view that mediation was not ‘worthwhile’ because of the
Defendant’s failure to respond to its offers. Perhaps understandably,
the court was not happy with this approach, commenting: -

“…This is highly unsatisfactory. Strong encouragement from the
court to consider mediation merits careful consideration and is not
simply to be ignored or rejected out of hand […] I would invite
submissions as to the consequences which should follow.”

Here we look at the sale
of one of the world’s
most expensive cars and
the failure to have
provided the car’s
original gearbox! The car
in question, was a Ferrari
250 GTO.



Whilst the consequences are not yet clear, it seems highly likely that the final order will penalise the
parties on the costs, a reflection of the parties’ failure to have taken any real opportunity to mediate.

Do I have to try and mediate my dispute… and what is mediation anyway?
Mediation is a popular form of ADR, the various options open to parties to resolve their matters
outside the court system. We have discussed these various options in a previous edition of Nash
Business [you can find the article by clicking here], has long been the case that the courts expect
parties to civil disputes to try and resolve they differences outside of court. It is the duty of all lawyers
to advise their clients of the need to try and settle such a dispute, the options available in doing so and
the possible cost sanctions that may be imposed if they do not.

The court’s various pre action protocols – the requirements expected of the parties before any dispute
is referred to a court – lay down various obligations on the parties to try and resolve the dispute
before it goes to court. Specifically, the parties must ‘consider’ whether mediation (or any other form
of ADR) is appropriate and, if it is, take steps to agree such an approach with the other side. Parties
are expected to be able to provide evidence that they have genuinely considered ADR as part of any
subsequent proceedings.

The protocols are clear that, in instances where a party has not complied with its obligations, the court
can take account of the same when giving directions or making costs orders. In practice, the court
can choose to stay proceedings to give the parties time to try and mediate or, a court can penalise a
party for not having done so by imposing costs sanctions.

Certain protocols go further; in construction disputes, the parties must meet before proceedings are
actually issued.
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Once proceedings have been issued in a dispute, the obligation to consider alternative forms of
resolving the dispute does not go away. Each party in litigation is offered the chance to pause
proceedings to allow for time to negotiate and, where they choose not to have this time, they are
required to explain why. Even when the judge in proceedings provides directions to a final trial,
consideration must be given to a stay to allow the parties to try and settle. In fact, the court’s own
rules oblige it to encourage the parties to use ADR, where it considers it to be appropriate.

Over the last few years, the courts have wrestled with how far they can go in pushing parties to
resolve their disputes outside of court. The leading case law, now more than 10 years old, made clear
that mediation should not be made compulsory by the courts; ultimately, it should be a party’s choice
as to whether it tries to settle or not. However, and whilst we are someway off the court being able to
order parties to negotiate or mediate, the courts are increasingly keen to use the options at their
disposal in encouraging the parties to do just that. A Judge may order the parties to obtain what is
referred to as early neutral evaluation; being the appointment of a person (typically a retied Judge) to
give a preliminary view on an aspect (or the whole of the dispute). Alternatively, and within certain
commercial proceedings only, a Judge may provide a ‘Commercial Court ADR Order’, effectively
ordering the parties to try and resolve the matter outside of court. More recent cases (McParland &
Partners Ltd and another -v- Whitehead [2020] EWHC 298 (ch)) have re opened the debate, directly
asking whether the courts should have the power to require parties to use ADR. It seems unlikely that
such a change will be made, without a legislative change.

Do you have to try and settle your dispute? In short, no, but you absolutely should.

Why is this important?
My experience is that clients will either not be aware of the various ADR options or, if they do, won’t
appreciate the value in using them. Parties to a dispute want certainty and resolution, often the least
likely outcome is a settlement and it is therefore understandable that the merits of ADR can be lost.

However, as in Gregor Fiskin, case law is replete with sorry tales of parties having been heavily
penalised for having not suggested mediation, delayed in doing so or having unreasonably refused to
engage in mediation (or other forms of ADR) at all. If a Judge takes the view that proceedings could
have been avoided altogether, or the costs and time reduced had the parties sought to agree part or
all of the dispute between them, it is highly likely that they will make adverse costs orders; a
successful party recovering less in costs or the unsuccessful party being order to pay more. In short,
failing to consider or unreasonably engage in ADR is likely to come back to haunt a party. Unless there
are very good reasons for not doing so, every effort should be made to try and resolve matters outside
the court systems, and evidence should be kept of a parties’ efforts to do so.

NASH BUSINESS
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I was recently involved in a high value, acrimonious property dispute. The parties, very entrenched in
their positions, had refused for more than 18 months to engage in any form of mediation. The dispute
had become personal and neither party felt that a discussion could prove fruitful. However, costs
becoming disproportionate, the court provided a stay to give the parties a further chance at resolving
matters and the parties, finally persuaded by the judicial intervention, reluctantly agreed to appoint a
mediator.

The mediation lasted 9 hours and the matter was fully resolved. 18 months of dispute settled in less
than a day. A huge factor in the parties being able to settle the dispute was the freedom they had to
agree their own terms, many of which a Judge would be unable to order.

Although this involved compromise on both sides, I spoke to the clients a week or so after and they
were only relieved at the outcome. The decision to settle ultimately saved them many thousands in
legal costs not to mention the untold stress of what would have been several months in the lead up to
trial.

It is vital that parties to a dispute understand their obligations in trying to settle, and the options open
to them in doing so. Mediation itself is hugely successful and still, in my opinion, underused. This is
despite the advantages: seeking to try and mediate will protect a party from any adverse order that a
Judge may otherwise make and will, if mediation is successful, allow the parties to agree their own
bespoke terms, significantly save on future costs and, in many cases, the stresses of a trial.

Jamie Carr
Solicitor
Tel: 01752 827014
E: jcarr@nash.co.uk

Jamie heads up our Commercial Dispute Resolution team. He has
advised on a range of matters including contractual and commercial
disputes, construction disputes, commercial and residential property
matters, debt recovery and data protection breaches.

https://nash.co.uk/business/commercial-dispute-resolution/
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Applications are now being accepted for capital grants of up to £25,000 for local
businesses for measures that help staff travel more sustainably to, from and whilst at
work through Plymouth City Council’s Productive Plymouth Transforming Cities Fund
Programme.

Fifteen companies were awarded grants in 2020/21 to deliver measures including
improved shower facilities, electric vehicle charge points and pool bikes for staff to use
either to commute or for trips during the working day.

Bids aren’t limited to these areas and the Council is open to innovative proposals that
specifically reflect how the business operates. The maximum contribution from the
Council is 75 per cent of the scheme costs.

Successful applicants include University Hospital Plymouth NHS Trust, Nash & Co
Solicitors LLP, YMCA Plymouth and Primal Europe Ltd.

Successful applicants will be supported by the Council’s Plymotion at Your Workplace
personalised travel planning team to help you get the maximum impact from the grant.
More details of the grant scheme, including application forms, along with details of the
schemes delivered by successful companies are available on the Plymouth City Council
Workplace Travel Grant page.

The closing date for applications for the 2021/22 programme is Tuesday 30 November
2021 and all schemes funded this year must be delivered by mid-March 2022.
www.plymouth.gov.uk/workplacetravelgrants
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EMPLOYMENT

Time is running out

Following the United Kingdom’s departure from the European
Union, the right of EU nationals to live and work in the UK freely
has been brought to an end.

However, those who were already resident in the UK on 31 December
2020 can apply for settled status, meaning that they retained their
rights to work in the UK, use the NHS, enrol in education or continue
studying, access benefits and travel in and out of the UK.

It is free for qualifying EU nationals to make an application for settled
status; however, the deadline to apply is 30 June 2021.

The application has been made very straightforward, but, as with all of
these things, it is very easy to keep forgetting to make the application
and then miss the deadline, which could mean that individuals lose
their right to live and work in the UK.

So far 5.4 million people have applied under the scheme; however, if an
employer employs individuals who may benefit under the scheme, it
would be worthwhile ensuring that information about the EU
settlement scheme is available to their employees and the government
has provided some useful posters which employers may wish to place
on their notice boards to remind staff who have let this important
deadline slip their mind.

You can download the
EU Settlement Scheme
Posters by CLICKING
HERE
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FEATURE ARTICLE - ACRONYMS

Don’t get caught
phishing
Phishing is a form of cyber attack in which cyber criminals trick victims into handing over sensitive
information or installing malicious software on their systems. In a report conducted by the
Government earlier this year, it was found to be the most prevalent type of attack facing
businesses, which is largely due to unprepared employees who can be caught unaware. Worryingly,
the same report found that only 14% of businesses trained their staff on cyber security, with only
20% of those training their staff, testing the response of their employees.

What is a phishing attack?
A phishing attack is designed to trick people into giving away information or unknowingly install a
piece of malicious software. Most commonly this is achieved by sending an email, posing as a
legitimate source, to victims in the hope that they are fooled. These emails come in various forms,
and can encourage an email to directly send data or money, or get them to click a link or download
a file that then goes on to infect their system.



FEATURE ARTICLE - ACRONYMS

It is likely that everyone has seen such an email. Spam emails will often catch some attempts,
whilst others are so obviously fake, many with delete the email. However, not all phishing emails
are caught by spam filters, and some are not obvious to spot, especially in the context of a busy
work day. Therefore, it is paramount that businesses are training their staff to spot such emails, to
ensure their businesses do not fall victim to phishing attacks.

How do you spot a phishing attack?
When training your staff to spot phishing emails, it’s important to remember that the criminals are
relying on individuals being rushed, under pressure and in the habit of making things happen
quickly, almost through force of habit. Therefore, the first thing to do, before you even get staff
identifying malicious emails, is ensuring everyone slows down and turns off auto-pilot when they’re
in their inbox. Try to cultivate a culture in which emails don’t need to be sent in a split second, and
there isn’t pressure for demands to be met instantaneously. Encourage employees to read emails
fully, check for tells, and consider precisely what an email is asking, before responding. Phishing
emails can be spotted, and when reflecting on successful cyber attacks it’s often easy to see that
the original email was fake. However, under the pressure of working life, mistakes can be made.

Calming everyone down, will make everyone’s life spotting these emails easier, and make your
business inherently safer. In short, what you’re looking for is something that illustrates the email is
not from the supposed sender. This can be a range of things but some of the most notable are;

Overly urgent requests.

Remember these criminal are playing on urgency. If a request is very pushy or demanding, it
could be a criminal trying to startle a victim. Take a moment to think, is this sender usually this
urgent?

The display name and / or the email address are wrong or don’t match.

Fake email addresses are a very good giveaway. For example an email might say it is from
PayPal but the email address is paypal.09@gmail.com. This dodgy email address suggests it’s
not from the supposed source
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Incorrect / missing email signatures.

Email signatures can easily be copied but some criminals don’t go through the effort. If the
signature looks different to how it usually does, or doesn’t include a signature at all when the
email is supposedly from a reputable company be wary.

Requests for information such as bank accounts and passwords.

Companies of all sizes should not ask you directly for login credentials or financial details via
email. This is a bold tactic and is usually paired with a threat (your account will be closed / you
will be fined). However aggressive the tactic, don’t hand over the data. A legitimate source
wouldn’t act this way.

Odd opening gambits.

A generic opening such as ‘Hello Sir or Madam’ can be a good giveaway. Is this how the sender
usually addresses you? If not, the email could be fake. Those you have genuine relationships
with will tend to address you in the same fashion each time you talk.

Poor spelling and grammar.

If you’re receiving an email from a reputable source you can be fairly certain it has been proof-
read prior to sending. Whilst the odd typo may make it through you wouldn’t expect
organisations to send you an email littered with errors.

What to do if you think you spot a phishing attempt?
If you’re ever unsure as to whether an email is legitimate or not, do not action it or respond to it.
Delete it or get a second opinion. If it looks serious and you’re still not sure, contact the sender via
another method such as the phone.

Beware: Do not use phone numbers included in a suspect email. Get their telephone number from
another source.

https://www.acronyms.co.uk/blog/identify-phishing-emails/
https://www.acronyms.co.uk/blog/identify-phishing-emails/
https://www.acronyms.co.uk/blog/identify-phishing-emails/
https://www.linkedin.com/in/tom-moore-acronyms/
https://www.acronyms.co.uk/
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It’s always better to be cautious so if you’re not sure, take your time to verify the source. It is
better to delete the email and find out you were being too cautious, than click on a malicious link
and potentially damage your entire company’s network.

What can business owners do to support their staff?
Firstly, encourage a safety first, cautious approach. Do not reprimand employees for responding
to emails slowly or for getting a second opinion. Your employees are unfortunately always going
to be a target, but by allowing them to be cautious you can mitigate some of this risk.

Secondly, train your staff. Provide them with examples of phishing emails and highlight the
giveaways. Ensure they know what to look for and how to react.

Finally, test that knowledge periodically. You can purchase software that will send test emails to
your employees to test their understanding. If people fail these tests remember it’s important you
don’t criticise them. Use it as a learning experience and work with them so they feel comfortable
spotting actual threats in the future.

More information and an infographic on spotting phishing emails can be found by clicking here.

If you would like to discuss phishing emails in more
detail or would like help training your staff, please
contact Tom Moore, Business Development Director
at Acronyms on 01752 606553.

https://www.acronyms.co.uk/blog/identify-phishing-emails/
https://www.acronyms.co.uk/blog/identify-phishing-emails/
https://www.acronyms.co.uk/blog/identify-phishing-emails/
https://www.linkedin.com/in/tom-moore-acronyms/
https://www.acronyms.co.uk/
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COMMERCIAL PROPERTY

Business rates exemption - court
confirms long standing loophole

When a landlord lets a property, it wants to ensure that the tenant
is responsible for paying all associated outgoings. Within this, it
will want to pass on the liability for non-domestic rates, or
business rates as they are more commonly known.

As a result of the ongoing pandemic, many tenants have not
managed to weather the storm and increasing numbers of landlords
are now left with empty properties. Not only has the rental income
stopped but the landlord now must bear the costs which would
normally be passed on to the tenant. While there are business rates
relief packages being offered (and we would advise any landlord to
seek guidance on whether they are eligible for them) there are going
to be many who do not qualify.

This raises the question: what can a landlord who is not eligible for
business rate relief do to minimise their liability? One option is the
so-called Makro scheme.

In general terms, business rates are not payable on empty buildings
for 3 months after the building becomes unoccupied. After that 3-
month period, rates become payable again. However, regulations
4(a) and 5 of the Non-Domestic Rating (Unoccupied Property)
(England) Regulations 2008 (SI 2008/386) allow for a reduction in

As a result of the
ongoing pandemic,
many tenants have not
managed to weather
the storm and
increasing numbers of
landlords are now left
with empty properties.



rates for an empty property by reoccupying a property for at least 6 weeks, followed by leaving it
empty for three months. This then becomes a cycle which allows the rates to be reduced.

While this sounds a simple concept, it has led to a significant amount of litigation (local authorities
unsurprisingly are keen to ensure that people pay their business rates). The element in dispute being
what counts as occupation.

In a case from the 1940s it was held that occupation must be actual occupation, exclusive to the
occupier and of some value or benefit to them. This was then expanded in a 1960s case such that
occupation must go beyond upkeep and development. That case decided that the presence of a
caretaker would not constitute occupation.

What about storing goods at the property – would this count as occupation? A case from the 1920s
set out that there needed to be an intention to occupy the property. This meant that leaving goods
there because it was not worth the time to move them out did not count. As mentioned, an intention
to occupy is required meaning the goods would have to have been deliberately placed there.

The key case in this area Makro Properties Ltd v Nuneaton and Bedworth Borough Council from 2012.
Many landlords have relied upon this in their attempt to reduce their liability. This case confirmed that
even if only a very small percentage of a warehouse is occupied for storage, once this comes to an
end the owner can claim empty rates relief.

The latest case R (on the application of Secretary of State for Health and Social Care on behalf of Public
Health England) v Harlow District Council from this year has provided further support for the Makro
case, as well as clarification.

Here archive boxes were moved into the property and only took up a small area. They were left there
for 6 weeks and then removed for a 3 month period. This was then repeated. The local authority
argued that there had been no occupation since the archived boxes had no value as there was no
need to preserve them.

However, the court disagreed. The court was satisfied that although the use of the property was
minimal, there was use and an intention to occupy. Therefore, as there is no requirement that the
occupation be substantial, and the occupation served a purpose to the occupier – namely obtaining a
rates exemption – the occupier could obtain rates relief.

PAGE 30

mailto: ablackburn@nash.co.uk
mailto:nwinslet@nash.co.uk
https://nash.co.uk/business/commercial-property/
https://www.nash.co.uk/business/commercial/
https://nash.co.uk/business/commercial-dispute-resolution/


PAGE 31

NASH BUSINESS

Whether the government will seek to close this potential ‘loophole’ remains to be seen.  However,
what is clear is that such schemes of cyclical occupation may provide a way to reduce the business
rates payable on a property.

For more information on how to deal with the issues facing your property as we emerge from the
pandemic, please contact the Commercial Property Team here at Nash & Co.

Nick Winslet
Partner
Tel: 01752 827013
E: nwinslet@nash.co.uk

Nick is the Head of Commercial Property.  He’s established himself as
one of the top lawyers in Commercial Property in the area and draws
from his extensive experience to provide excellent client care and a
thorough knowledge of the market.

https://nash.co.uk/business/commercial-property/
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Do you have any specific
employment law

questions that you want
answers to?

In future editions of Nash Knowledge (our
Employment Law magazine), we’ll take at least one

question that we’ve been sent, and we’ll publish a full
answer and explanation.

So, now’s your chance to ask that employment law
question that you’ve always wanted an answer for!

We’re happy to keep it anonymous if you prefer!

Just email us your question to
marketing@nash.co.uk by the 20th of each month,

and we’ll pick the best one that we’ve been sent. The
answer will be in the following month’s edition!

#AskNash #AskUsAQuestion

mailto:marketing@nash.co.uk
mailto:marketing@nash.co.uk
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Honour your business’ success at the 2021 Devon &
Plymouth Chamber of Commerce Awards

Has your business not just survived but thrived during the pandemic? Did you adapt or diversify
against the odds in the most challenging of times?

Honour your company’s resilience, innovation and ingenuity at the Devon & Plymouth Chamber
of Commerce Business Awards 2021.

The awards are now open for entries and nominations ahead of the glittering ceremony at the
beautifully refurbished Buckfast Abbey in September.

The deadline for entries is July 1 – just a few weeks away.

You can download an entry or nomination form from https://devonchamber.co.uk/chamber-
awards in the following categories:

● Business Diversification Award, sponsored by Practice Plus Group

● Diversity & Inclusion Award

● Digital Business of the Year, sponsored by Thomas Westcott

● Entrepreneur of the Year

● Export Business of the Year, sponsored by Western Union

● Green Business of the Year, sponsored by Frazer Nash Consultancy

● Small Business of the Year, sponsored by Swatpro Academy

● Customer Commitment Award

● Workplace Wellbeing Award

https://devonchamber.co.uk/chamber-awards
https://devonchamber.co.uk/chamber-awards
www.devonchamber.co.uk/chamber-awards


You can find all the details of how to enter and the criteria for each category at
https://devonchamber.co.uk/chamber-awards

Judging will take place over the summer before the winners are revealed at the ceremony
itself at Buckfast Abbey in Buckfastleigh on Friday, 24 September, where you are invited to
a gala dinner with entertainment. Tickets are table bookings are also open now at
https://devonchamber.co.uk/chamber-awards

Stuart Elford, Chamber Chief Executive, said: “This year has been tough for everyone. But
many businesses have performed remarkably well against all the odds – changing their
business model to suit the changing needs of their customers and to fit these extraordinary
times.

“Our awards are an opportunity to celebrate these outstanding achievements – to
recognise the businesses who have thrived and diversified to emerge from the pandemic
stronger.

“We cannot wait to congratulate your teams on for a well-deserved night of celebration in
September – get your entries in now!”

Nominations are also being sought for the Steve Whiteway Award, named in honour of the
Chamber’s former board director, local businessman and community fundraiser who sadly
died last year. The award will recognise contributions to the community and projects
displaying kindness, integrity and hard work.

Find out more at devonchamber.co.uk/chamber-awards

https://devonchamber.co.uk/chamber-awards
https://devonchamber.co.uk/chamber-awards
www.devonchamber.co.uk/chamber-awards




MARKETING

The best things in life really
are free!

It’s truly amazing. Companies will often spend hundreds and
thousands of pounds on their marketing. And they’ll do this while
often ignoring the basic, free tools that are available to them.

Admittedly, there’s some rubbish out there. But there’s one tool that
you can’t afford to ignore any longer, especially if you’re looking for
local customers. Google My Business (GMB) is available FREE to
businesses, and has some great features that will really help with the
marketing of your business. Yes, “the best things in life (or
marketing) really are free!”

GMB isn’t just a throw away product from Google. It’s value is
immense - it can help you in so many ways. What’s not to love? By
completing your profile:

1 You’ll see a bounce in your Google search rankings;

2 You can put relevant information in front of your clients and
customers;

3 And you’ll see more people contacting you.

The average business
with a GMB profile is
found in 1,009 searches
on Google every month.
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‘Local search’ is huge, as you can see from the following points:

1. The average business with a GMB profile is found in 1,009 searches per month. 84% of
these come from discovery searches. This is where a customer searches for a category,
product, or service that you offer, and your listing appears;

2. 49% of businesses with a GMB profile receive more than 1,000 Views on Google searches
per month;

3. Finally, some 5% of those views on Google searches will result in a website click, call, or di-
rection request. Now, if you don’t have a profile listed, or if there’s very little information
contained in it, you can see now how much you’re missing.

What exactly is Google My Business?
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That’s Google My Business over there

It’s a tool that lets you give potential customers and clients,
as much information about your business as possible
without them having to visit your website. . It lists your
address, your phone numbers, the times that you’re open,
what products or services you offer. It shows your Google
Reviews, allows people to message you direct, book an
appointment with you, and allows you to pass on vital
information about the business.

For example, when it comes to important Covid related
information, you can see from our profile, that we ask clients
to wear masks when they visit us, that staff will wear masks
in appointments and we disinfect meeting rooms after
meetings. This kind of information has been crucial for
businesses to show as they emerge from lockdowns.



NASH BUSINESS

Just for a minute, go and have a look at your competitors on Google. How many of them have a GMB
profile? How complete is it? Very few businesses have a complete profile - there’s a lot more that you
can add than is shown in the image on the previous page.

Now there’s loads of information out there to help you complete your GMB profile, but I wanted to give
you a few secrets, or a few tips to make your profile more successful than your competition.

5 secret tips to winning on Google My Business

Video and photos
Images and videos can be added to your profile, and as the old saying goes, a picture (or a video!)
paints a thousand words. It shows customers or clients that you’re staying updated and modern. A
strong link has been established between GMB photo quality and quantity and search performance.
Upload AT LEAST 5-10 photos and videos - (more the better). Put a face or a purpose to your brand.
So here are a few content ideas for the images and videos that you can use on your profile.

● Inside your store or premises
● Your employees or teammates
● Local surroundings
● Awards and events
● Happy customers, or customer testimonials

Quotes
How useful would it be for a potential client or customer to have a facility to ask you for a quote for
doing a job, without them even having to visit your website? Well you can set that as an option on your
profile. It’s actually pretty easy – you control all this and much more in the GMB app.



Online appointment booking
This is another area that you can turn on or turn off on the GMB app. It allows potential customers
and clients to book appointments with you, direct from Google, without having to call you or email
you. You set the times and days you’re free, and hey presto!  It sounds fantastic, but you need careful
planning when using this tool. You need to stay on top of when you’re free and make sure this is
reflected on Google. You don’t want to annoy people by constantly calling them and having to change
their appointment time because you forgot to tell Google that you have a round of golf on Tuesday at
10am instead.
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Dave Briggs
Marketing Manager
Tel: 01752 827011
E: dbriggs@nash.co.uk

Dave runs the Marketing team at Nash & Co Solicitors. He joined in 2017
and has helped to significantly increase the firm’s profile, web presence
and Corporate Social Responsibility.

Messaging
Again, this is another facility that you can control direct from the app. This in theory is great. In
practice, it’s presented us with a few issues. Potential customers or clients can message you direct
from your profile. If you have it all set up correctly, you’ll get an email to notify you that you have a
message. And if you have the app on your phone, it will give you a notification on there too. But your
potential customer will be expecting an immediate reply - so make sure if you have this switched on,
that you’re available all the time! The other issue we have found with it, is that someone will send us a
message, asking us a question. And they’ll then leave Google, or move on, and not realise that we
don’t get their contact information - so we have no way of answering them. In the standard bit of text
that a user will get when they click on Messaging, we have updated this to ask them to let us have
their contact details with any question - we then can go back to them on Google and send them an
email or call them direct to make sure that they have the answer that they need.

Consistency
Think about your business name. You probably assume it’s going to be pretty easy to keep it
consistent across all your marketing – your website, your social media, Google My Business etc. But I
guarantee, it’s a lot harder than you think. When I looked at this a while ago, Nash & Co Solicitors had
a multitude of different names. Nash, Nash & Co, Nash and Co, Nash & Co Solicitors, Nash Solicitors,
Nash & Co Solicitors LLP. And there were even a few others too. Now for Google to interpret all of
these, and see them all as the same company, that’s near impossible.. You need to establish a
consistent name for your business and use that everywhere  - social media, website, GMB profile, etc.
And it’s not just your name that you need to pay attention to - it’s your phone number and address as
well. Make sure, wherever possible, you’re using the same details. This is called a Consistent NAP
(Name, address, phone). It’ll have a big impact on your SEO rankings, because Google will finally be
able to tie everything up.

NASH BUSINESS
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COMMERCIAL DISPUTE RESOLUTION

A costly diagnosis

As social media becomes ever more prevalent in our lives, so do
does its ability to influence the way we think and behave. Be it
through Facebook, Instagram, Twitter or Linkedin, never before has
it been so easy for people to communicate with so many other
people, at the touch of a button.

However, how often do you really take a step back and consider the
impact of the content posted? Posting a message or sending a tweet
has become so convenient, so interwoven into our everyday lives,
that it can easily be forgotten that the same rules, which apply to
other more traditional forms of print and broadcast media, apply in
the same way.

The recent case of Arlene Fioster v Dr Christian Jessen is a prime
example. The TV personality, Dr Christian Jessen, who you may
know best from Channel 4’s programme Embarrassing Bodies, has
been ordered to pay £125,000.00 in damages for posting a tweet
that the High Court in Belfast deemed to be defamatory.

What did the tweet say?
According to the news report, Dr Jessen tweeted that Arlene Foster,
who was, at the time of the tweet, the leader of the Democratic
Unionist Party and a committed Christian, was having an extra-
martial affair.

Dr Christian Jessen
alleged on Twitter that
Northern Irish First
Minister, Arlene
Foster, was having an
extra marital affair.

NASH BUSINESS
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Interestingly, Arelen Foster’s lawyer tweeted Dr Christian Jessen, in response to the tweet, requesting
that it be removed or that he would otherwise face court action. This was a warning that Dr Christian
Jessen did not take seriously as he reportedly responded by simply stating: “LOL”.

The Tweet remained on Dr Christian Jessen’s Twitter for a period of two weeks and was liked around
3,500 times and retweet 517 times. Each time the tweet was liked or shared, it undoubtedly would have
reached a wider audience.

What did the Court say?
The Court found in favour of Arlene Foster. In doing so, the court judged that the tweet was defamatory
and had attacked her integrity.

The court ordered Dr Christian Jessen to pay £125,000.00 to Arelen Foster in damages as well as a
contribution towards her legal costs.

The amount Dr Christian Jessen has been ordered to pay towards Arlene Foster’s legal costs is not
clear at this stage. However, an interesting feature of proceedings was the fact that Dr Jessen failed to
engage with the legal process for at least 12 months. In the UK, a failure to comply with the court’s pre
action protocols typically attracts significant costs sanctions, unless there is a compelling reason for
the non-compliance.

What is Defamation?
In England, Defamation is governed by the Defamation Act 2013. A statement is deemed to be
defamatory where it causes serious harm to the Claimant’s reputation. The assessment of this is often
whether the statement lowers the reputation of the Claimant in the right-minded person. In this case,
the court found that the statement attacked Arlene Foster’s integrity and was false.
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The onus will be on the Claimant to prove that the statement has been published to a third party. In
cases of written statements being made on social media, this should not be too hard to prove given
that the post can be screenshotted and retained within a matter of seconds. Each time the post is read
by someone, it is deemed to be published and gives rise to a separate and distinct claim. A hurriedly
sent tweet or post can, as Dr Christian Jessen discovered, prove expensive.

The author of a post can also be found liable for the republication of a post. This would mean that Dr
Christian Jessen could have been found liable for a claim on each occasion the post was shared.
Whilst the court’s position on this is not clear from the reports, it seems likely that the substantial size
of the award was influenced by the fact the tweet was so widely retweeted and Dr Christian Jessen’s
following.

What does this mean?
The case is a stark reminder that there is a need to be mindful of the content that you are posting on
social media or indeed sharing. It demonstrates the court’s willingness to find for Claimants for
defaming social media posts, a clear reminder, if one were ever needed, that the law of defamation
applies equally to personal social media as it does to print and broadcast journalism.

There are questions over whether a court in England would impose the same level of damages and if
Dr Christian Jessen’s presence in the public eye had an influence on it. However, this is not something
most people will want to find out.
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Amelia Pine
Trainee Chartered Legal Executive
Tel: 01752 827089
E: apine@nash.co.uk

Amelia works in our Commercial Dispute Resolution team with Jamie
Carr. She has experience across a wide range of practice areas. She is
very experienced in advising on partnership disputes, both in advising on
a partners particular rights and obligations and advising dissolution or
retirement. Amelia is also the driving force behind the team’s successful
debt recovery work.

https://nash.co.uk/business/commercial-dispute-resolution/

mailto: ablackburn@nash.co.uk
mailto:apine@nash.co.uk
https://nash.co.uk/business/commercial-dispute-resolution/


NASH BUSINESS

Are you moving house?

We’re the only law firm in Devon and Cornwall with a mobile

phone app that helps speed up your property purchase or

sale and where you can sign  forms and paperwork

electronically.

Now a large number of our clients are using the mobile

phone app, we are able to complete on average 2 or 3

weeks quicker than we did before.

You can check the progress of the transaction 24 hours

a day, 365 days a year, and with a handy “To Do” list

built into the app, you know exactly where you are and

what’s coming up next.

And just as we don’t believe in hidden charges for

printing and photocopying, we don’t charge any extra

fees for using the app either!

If you are interested or want more information,

don’t hesitate to give our Residential Property

team  a call on 01752 664444

Then find out how our mobile phone app for conveyancing
clients can help you. We don’t charge you a penny for using it.

And it will help to really speed things along.


