
NASH
BUSINESS

June 2020

June Edition

Managing Partner

Highlights

Returning from Furlough

Commercial disputes and the ‘new normal’

Morrisons Supermarkets v 9263

Back to work, resolving disputes

The ‘new normal’ for commercial leases

Update: The Insolvency Bill

Death of a business owner: practical problems

I’m selling my business. Where do I sign?

Photo Credit: paulhopkinsphoto (Instagram)

www.nash.co.uk
https://www.instagram.com/paulhopkinsphoto/


We’re in this together.

As things are slowly starting to return to some kind of normality, we
wanted to tell you where we are with everything.

We’ve actually been pretty busy during the lockdown! In fact, over March
and April, we were busier than we were this time last year. And our client
satisfaction is higher than ever before. One measure of this - Google
Reviews - sees us currently sitting in first place amongst all law firms in
Devon, Cornwall and Somerset in terms of the number of reviews and the
highest average score!

Most of our communication with clients during the lockdown has been
done using Skype, Microsoft Teams and the phone, and we're more than
happy to continue doing things this way. However, if you’d prefer, then we
can arrange for face to face appointments here at the office as well. We
have spent a lot of time and effort in recent weeks putting in social
distancing measures, ensuring both client and staff safety. All of our teams
are still operating as normal, so, if there's anything that you need help
with, please don't hesitate to get in touch.

If you have any questions, if you need advice or if you need us to represent
you, then we’re here to help. Even during the current disruption, delivering
the best work and exceptional client service is still of paramount
importance to us.

You can call us on 01752 664444, email us on law@nash.co.uk or contact
us via our website: https://www.nash.co.uk/

Stay safe everyone.

mailto:law@nash.co.uk
https://www.nash.co.uk/


Surely, then it will be dead easy to get going
again?  We will give the staff a ring, tell them to
come on back and they will leave the glorious
spring weather and return to work with a hop,
skip and merry jump?  Unfortunately, no.

Preparing the work environment for a business
to become operational safely again and
arrangements for the return of staff are
intimately linked.

So, what should you be doing for the office
environment?  First off, employers need to
complete a risk assessment of their workplace
and share the results of this with their
employees, seeking feedback from them. If
there is a health and safety representative, they
should be consulted with as part of this
process.

Once the risk assessment has been completed,
employers need to think about ways those risks
can be mitigated, for example reorganising
workspaces, photocopiers and drinks facilities
to maintain social distancing; teams working on
a rotational or shift basis; staggered start times
to avoid mass entrance and exit to the building;
providing parking; use of PPE; and lots of hand
sanitiser.

If you require assistance in relation to a health
and safety assessment or implementing the
results, we would recommend you speak to
H&S Dept who are specialists in making
businesses COVID-19 secure.

Now, how does this link in with the merry staff
skipping back through the door from furlough?
Unfortunately, whilst the vast majority of staff
are itching to return to their jobs, there will be a
small minority who have rather enjoyed
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Returning from furlough

Finally, there are the shoots of hope that businesses, especially retail businesses, will be able to start on
the road to recovery.  Many have been shut since March and their staff have been furloughed, often at
80% of their normal pay.
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furlough and would rather remain upon it and
who  can use these health and safety
requirements to their advantage.

An employee may, for example, decide that
they are not returning to work because they
claim they think that they will contract COVID-
19 at their workplace.  Whilst the employer may
consider leaving that individual on furlough for
a quiet life, they may also take the view that this
staff member is required back at work.  An
employer may, as a result, decide that they wish
to dismiss this individual for a failure to attend
work or not pay them for the days that they
don’t attend; both approaches carry risk, but
that risk can be significantly reduced.

The UK’s protection for employees from
dismissal and detriment in Health and Safety
cases is broad.  An employee is protected from
dismissal or detriment on the grounds of
absence from work if that absence was due to a
reasonable belief that attending work would
put them in serious and imminent danger (and
they could not reasonably have been expected
to avert that danger).

So, the question is “could an employee
reasonably believe that the risk of contracting
COVID-19 in the workforce was serious and
imminent?” and the key word is “reasonably”.

There is, of course, no case law on this yet when
it comes to the current pandemic; however, if a
full risk assessment has been carried out, the
results shared and discussed with the staff and
measures to mitigate any identified risks as far
as possible are implemented and
communicated to the staff, it will be much more
difficult for an employee to say that they
“reasonably believed” that there was a “serious
and imminent danger” of contracting COVID-19
for the purposes of bringing a successful claim
against their employer.

By putting in place clear risk assessments and
protection measures, which are shared with
staff, employers will be able to appropriately
and pro-actively manage their workforce’s
return to work with a much-reduced risk of
litigation along the way.

Ian Grimshaw
Partner
Tel: 01752 827081
E: igrimshaw@nash.co.uk

Ian is extremely experienced in advising
employers ranging from SMEs through to multi-
national household names in respect of
dismissals, discrimination, TUPE, redundancies,
collective consultation and supporting companies
through mergers and acquisitions. Ian also
provides advice to independent HR advisors
when tricky situations arise which are outside of
the normal “day to day” HR issues.

https://www.nash.co.uk/business/employment

mailto: ablackburn@nash.co.uk
mailto:igrimshaw@nash.co.uk
https://www.nash.co.uk/business/employment


Commercial Disputes and the ‘new normal’

The proposed “beginning of the end” to the lockdown in June means most businesses will now be planning
a return to some form of normality. However, business may be far from usual for a while yet, especially where
returning to work means being confronted with mounting debts and disputes.

With the UK aiming to ease out of lockdown
during June, many will be hoping for a return to
business as usual at the earliest possible time.
However, something like normality is unlikely for
the foreseeable future. Unfortunately, many will
also be returning to a whole new set of
challenges to overcome before they can settle
down to work through the “new normal.”

At or near the top of the agenda for businesses
will be their staff. Our Employment Team discuss
the implications of returning to work for staff in
the previous article. Likewise, dealing with
property issues such as rent arrears will be a top
priority, which we discuss later on.

As for commercial dispute resolution matters
you could face, here is our take on some key
issues that will be of concern for businesses once
they reopen:

Supply Arrangements
Most businesses rely in one way or another on
contracts with other businesses, an obvious one
being supply arrangements for retail and
manufacture. Those returning from lockdown
could face a great amount of uncertainty here.
You may find yourself either facing a large debt
with one of your suppliers, or in turn they are in
debt to you, which can make it difficult to plan
ahead effectively.

In either scenario, we recommend first of all that
you try and talk to the other party, with a view to
agreeing new payment conditions. This would
get vital cash moving back into your business
early and is certainly preferable to moving
straight to litigation and court proceedings,
which are lengthy, very expensive and often yield
no better result than if the litigating party had
sought to negotiate in the first place.
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Regrettably, in times of difficulty negotiations
could fail, or your attempts to strike a fair
bargain could come to nothing. During the
lockdown we assisted several parties whose
attempts to talk through the issues fell on deaf
ears, leaving them with little alternative other
than to threaten Court or even insolvency
proceedings to protect their interests.

Insolvency
If you are contemplating taking steps to put a
company into insolvency, it is also worth bearing
in mind the law is rapidly changing in reaction to
the Coronavirus situation. This includes the
Corporate Insolvency and Governance Bill,
currently rushing through Parliament. We cover
the specifics of the Bill later in this issue,
however in brief, the idea is that businesses at
risk will be given a breathing space from
immediate demands of creditors. This includes
introducing a moratorium on such demands
while the company sorts out a rescue deal, as
well as a prohibition on termination clauses that
kick in on insolvency. In ordinary circumstances
these restrictions inhibit vital cash injections into
companies from supply and other agreements.
The changes will certainly make it preferable to
broker new terms rather than rely on complex
and expensive proceedings that may now be
prohibited anyway.

Ieuan Jones
Solicitor
Tel: 01752 827120
E: ijones@nash.co.uk

Ieuan is a dispute resolution lawyer. He has a
specialism in commercial disputes, including
shareholder, director and partnership disputes,
as well as expertise in construction, energy and
property disputes.

https://www.nash.co.uk/business/dispute-
resolution/
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Business Interruption
A quick word about Business Interruption
Insurance, since this is still a common query
businesses have as there remains considerable
confusion among policyholders as to its
application. A recent FCA report has now
concluded that, in the majority of cases, there
will regrettably be no cover. However, some
policies do contemplate eventualities such as a
mass pandemic and so it is important to check
your policy wording if business interruption is
included – and if you are in any doubt talk to
your insurer.

What to do next
As the lockdown begins to thaw, each business
will be faced with its own unique concerns as to
what it does next. This unknown territory can be
tough to plan ahead for, especially where there
are mounting debts and disputes to sort out
before business can return to something like
normality. If this sounds familiar and you are
looking for some handy, commercial disputes
advice, drop us a line and we will gladly assist
you.

mailto: tjackman@nash.co.uk
ijones@nash.co.uk
https://www.nash.co.uk/business/dispute-resolution/
https://www.nash.co.uk/business/dispute-resolution/


Bounce Back Digital is a free programme of webinars and short courses for small businesses
to help trading during Covid-19. With more businesses moving online, businesses can learn
about; collaboration tools and channels to reach customers, learn how to set up their own e-
commerce website, how to use Worldpay, Stripe & other payment gateways, digital photography
& how to use video, plus how to keep their business secure online.

Running across June and July 2020 the Heart of the South West LEP Digital Skills Partnership
is proud to introduce experts from across the region who will host informative webinar 'subject
matter introductions' and run over 20 free follow-on courses aimed at helping small businesses
mitigate the impact of Covid-19.

The program launched on the 1st of June, with sessions running across June and July.
Webinars are restricted to the 1st 100 registrations and courses are being deliberately kept
small, to online classes of 15, to enable maximum engagement, interactivity and build learning
peer to peer support. The courses are short, ranging from one-hour to nine hours in total. The
objective is that through the knowledge transferred the business is able to immediately set up
and start using the new tool. The full programme of webinars and courses can be found here:
https://heartofswlep.co.uk/about-the-lep/how-we-are-organised/digital-skills-
partnership/bounce-back-digital/

The webinars and courses are being delivered by experts drawn from across the South West
and include digital trainers from Cosmic, LimeCloud,TechSparkUK, BlueScreen IT,WSX
Enterprise and Natwest’s FreeAgent colleagues.

This is a free programme funded by the Department for Digital, Culture, Media and Sport Digital
Skills Innovation Fund delivered by the Heart of the South West LEP Digital SKills Partnership
for the Heart of the South West LEP Growth Hub.

Eligibility
The webinars are open to any business with less than 250 employees and who are based in
Devon, Plymouth, Torbay and Somerset.

https://heartofswlep.co.uk/about-the-lep/how-we-are-organised/digital-skills-partnership/bounce-back-digital/
https://heartofswlep.co.uk/about-the-lep/how-we-are-organised/digital-skills-partnership/bounce-back-digital/


Morrisons Supermarkets v 9263 employees & former employees!

There is no doubt that our Judges are some of the cleverest people on the planet. That being said, I am
constantly surprised by the fact that these clever Judges can disagree with each other so fundamentally.
The Morrisons’ Judgment given by the House of Lords on 1st April 2020 is a case in point.

The facts; 9,263 of Morrisons employees and
former employees made a claim against
Morrisons arising out of the conduct of one of
Morrisons’ employees, Mr Skelton.

Mr Skelton was an auditor in Morrisons internal
audit team. In July 2013 he was given a verbal
warning for minor misconduct. This led to him
developing a bit of a grudge against Morrisons.

Morrisons auditors needed a report from the
audit team. To prepare this report Skelton was
given access to the payroll data relating to the
whole of the Morrisons’ workforce, around
126,000 employees.

In pursuing his grudge, and while using his work
computer, Skelton searched for Tor software
which is capable of disguising the identity of a
computer which has accessed the internet. He
subsequently obtained a Pay-As-You-Go mobile
phone which could not be traced back to him. He

then obtained the payroll data so that he could
carry out his work. He transmitted the data to
Morrisons’ auditors but then copied the data
from his work laptop to a personal USB stick,
then using the name and date of birth of a fellow
employee, he created a false email account in a
deliberate attempt to frame the employee who
had been involved in the disciplinary
proceedings earlier that year.

On 12th January 2014 Skelton uploaded a file
containing the data of 98,998 of the employees
to a publicly accessible file sharing website with
links to the data posted on other websites. The
file was created from the USB stick that he had
downloaded the payroll data on to. The
uploading of the data took place when he was at
home using the mobile phone, the false account
and the dodgy software he had acquired.
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On the day on which Morrisons’ financial results
were due to be announced he sent CDs
containing the file that he had uploaded onto the
public website to three UK newspapers,
pretending to be a concerned member of the
public.

The legal question was whether Morrisons were
liable to the Claimants for the actions of Skelton.

The employees won in the High Court and Court
of Appeal. Their claims were for money in
respect of distress, anxiety, upset and damage.
To use the legal expression it was decided that
Morrisons were “vicariously liable” for the actions
of Mr Skelton.

Morrisons appealed to the Supreme Court who
overturned the decision of the Court of Appeal
and High Court.

These lower courts decided that Morrisons were
liable because Skelton’s actions arose from a
task closely related to what he was employed to
do.

Five Supreme Court judges disagreed. They said
that there could not be any liability where an
employee is on “a frolic of his own”.

In their Judgment they compared the case of a
Managing Director at a Christmas party who had
punched an employee when illustrating who was
in charge of the business, a case where the
employer was liable, with that of  a Police Officer

who left his post and accidentally shot a
bystander when enraged after finding his
girlfriend in a bar with another man, where the
employer was not liable.

The Law
The law as clarified by the Supreme Court is that
an employer will be liable for damages where
loss is caused to third parties by an employee
who is engaged however misguidedly in
furthering his employer’s business but there will
be no liability if he is off on “a frolic of his own”.

Our View
This important clarification of the law will make it
harder for employees or anyone else to get
compensation from an organisation if they suffer
any loss as a result of the actions of an employee
of that organisation. That being said, why should
an employer be liable just because one of its
employees does something completely unrelated
to his work which damages other people?

Skelton got 8 years in prison.
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Jon Loney
Managing Partner
Tel: 01752 827080
E: jloney@nash.co.uk

Jon is Managing Partner and a specialist
employment lawyer. Jon has a successful track
record representing commercial clients in
Employment Tribunals and the Central
Arbitration Committee

https://www.nash.co.uk/business/employment/

mailto: tjackman@nash.co.uk
jloney@nash.co.uk
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Back to work: Resolving disputes

Business has spent the last quarter adapting to new commercial arrangements. Many businesses will have
entered into new agreements with their respective suppliers, customers, landlords and tenants, amid a
recognition of the unprecedented effects of the lockdown up and down the supply chains.

As restrictions thaw and business moves to a
‘new normal’, new questions will be asked. As
interim arrangements expire there will not
always be agreement on a way forward and
disputes will inevitably arise. Addressing and
resolving these issues in a timely and cost effect
manner will be of paramount importance to
businesses.

What then are the options open to business?
Below I look at several different approaches,
starting with the current state of the court
system.

The Courts
Whilst the civil courts have remained open
during the lockdown, they remain under a large
amount of pressure. Many county courts are
experiencing delays of several weeks (months in
some places) in processing post and this can be
mean significant delays to new and existing
cases. In response, the courts have put various
measures in place to alleviate delays.

Video conferencing is now commonly used for a
variety of hearings, conferences and trials. This
has meant cases that would otherwise have been
delayed, have been able to progress remotely.

Priority case lists have been introduced to
ensure certain urgent categories of matters
continue to be heard promptly. However, these
tend to be time sensitive matters, such as
injunctions or family law matters and the priority
systems will offer little respite to the majority of
businesses looking to determine a commercial
dispute. The fact that new commercial disputes
are slightly further down the pecking order is
likely to mean even further delays for these
matters.

Despite these measures, the immediate prospect
of taking action through the courts is, for many
businesses, going to be highly unattractive. The
backlog of existing cases, pressure on court
resources and the expectation of a high number
of new cases in the next few months will mean
that resolving commercial disputes is likely to
take months if not years. Add in the court’s
limited powers to grant any interim relief for
parties, certainly where a key concern for
business will be cash flow, and it becomes
increasingly clear that many parties will need to
consider other approaches.

Mediation
Mediation is formal negotiation. The Parties
choose to appoint a mediator, who is often an



experienced legal practitioner, to conduct what is
usually a day-long mediation. Importantly, the
mediator is not a decision maker: their role is to
assist the parties in identifying the issues,
options and helping to negotiate a form of
settlement. At the end of the process, the parties
may, if an agreement is reached, sign a
settlement agreement, bringing the dispute to a
close. Equally, if no agreement is reached, they
may walk away. The process is not binding.

Aside from considerable savings in both time
and costs, there are other significant advantages
to a mediated process. Firstly, parties can agree
terms which courts cannot order, such as
agreeing to varying contractual terms or the
duration of a lease, for example. This can mean
immediate relief and go some way to helping
maintain commercial relationships. Secondly,
mediations have been increasingly conducted
remotely since the lockdown came into effect.
Where a mediation can be conducted by video
conference (the vast majority can) there is no
delay caused by social distancing or other
restrictions and this can mean a far earlier
resolution than would otherwise be the case.

Early Neutral Evaluation
Much like mediation, ENE is a non-binding
process. The Parties agree to appoint an
Independent Evaluator whose role is to give his
opinion on the dispute. The evaluator is likely to
be experienced in the relevant business sector or
perhaps a retired member of the judiciary with
relevant experience. His or her opinion is
intended to assist the parties’ negotiating
position as it will give a strong indication as to
how the court will interpret the dispute.

The process is generally done on paper only,
with the parties preparing position statements
beforehand. This allows the process to be
conducted comparatively promptly and at a
reduced cost.
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Expert Determination
Parties may choose to submit to the decision of
an appointed expert. Whilst the parties will
jointly choose and appoint the expert, his or her
decision on the issue (or a discrete part of that
issue) is binding on them. This means that if the
parties do not comply with the decision, it may
be enforced through the courts.

Expert Determination is designed to address
specialist or technical questions and is
commonly used to determine complex
professional disagreements or where there is a
need for a valuation. As such, it is generally not
appropriate where there are significant legal
issues or disputes of fact.

As with ENE, the process can be conducted
entirely on paper, meaning a comparatively
prompt outcome  and a far cheaper experience
than going through the courts.

Should you wish to discuss your own dispute or
would like further information on the resolution
options available to you, please do get in contact.

Jamie Carr
Solicitor
Tel: 01752 827014
E: jcarr@nash.co.uk

Jamie heads up our Commercial Dispute
Resolution team. He has advised on a range of
matters including contractual and commercial
disputes, construction disputes, commercial and
residential property matters, debt recovery and
dataprotection breaches.

https://nash.co.uk/business/commercial-dispute-
resolution/

mailto: tjackman@nash.co.uk
jcarr@nash.co.uk
https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/business/commercial-dispute-resolution/




As the March quarter day came and went, many
quarterly rent payments were missed as tenants
took stock and tried to plot their way through the
lockdown period. We saw measures introduced
in the Coronavirus Act 2020 providing a
moratorium against landlords taking forfeiture
proceedings against their tenants for unpaid rent
(although I suspect their tenants’ survival was
incentive enough for many landlords to avoid the
forfeiture path in any event).

Landlords and tenants started to engage in the
process of agreeing rent holidays, concessions or
a switch to monthly rent payments to ease
cashflow, in some cases, in exchange for the
removal of break clauses or extending the lease
term through reversionary leases.

This is very much an ongoing process, with
parties eyeing the June quarter day as the target
for these such arrangements to be finalised. To
assist this, the government announced on 29
May 2020 that it had established a working
group with the commercial rental sector to
develop a code of practice. The code will
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What will the ‘new normal’ for commercial leases look like?

So, June is upon us as we enter the 10th week of lockdown. Perhaps time to pause and reflect on both the
impact that COVID-19 has had on commercial leases to date, and what the future might look like for landlords
and tenants, and the commercial property investment market more generally.

encourage fair and transparent discussions
between landlords and tenants with regard to
rent payments during the COVID-19 pandemic
and provide guidance on rent arrears payments.
It is set to be published prior to 24 June 2020 and
will be a temporary measure, but the
government may make the code mandatory if it
considers that necessary.

Even as lockdown restrictions are eased, it is
clear that the impact of the pandemic is going to
be felt for many months, perhaps years, to come.
In the context of commercial leases, we have
already seen landlords agreeing the sort of
concessions referred to above, which would have
been almost unthinkable pre-COVID-19.

In the short term, landlords and tenants will
need to ensure premises are compliant with the
government guidance on workspace operations.
Landlords of shopping centres and office
buildings are going to need to consider
circulation around the common parts, possibly
introducing one-way systems, and limiting the
number of people accessing buildings at any one



time. This may require physical alterations to be
made, and who bears the cost of this will depend
on the service charge provisions in individual
leases.

Tenants will have operational issues to contend
with, possibly the installation of protective
barriers and the reconfiguration of internal
layouts to accommodate social distancing.
Whether or not such modifications will require
the landlord’s consent will depend on the detail
of the lease, but something that should be
checked prior to undertaking any such works.

Alongside these measures, in the short to
medium term, tenants are going to be assessing
their need for space. With home-working for
many people becoming part of their permanent
post-lockdown working arrangements,
businesses will be looking to offload excess
capacity, whether through subleases or
assignments. They may even look to the
complete surrender of some space. Again, the
tenant’s ability to do so, and the processes that
must be followed, will be dictated by the terms of
the lease; supplemented by statutory measures.
In the longer term, it seems inevitable that the
requirement for space will diminish to some
extent, and there is little doubt that tenants will

be seeking shorter leases or a more flexible lease
arrangement; whether that is the inclusion of
rolling break rights or more frequent fixed
breaks, greater freedom to assign the lease or
sublet parts, or in the very least the inclusion of
rent suspension provisions in the event of
further lockdown situations where the premises
cannot be occupied – perhaps a move towards
turnover rents. Keep open covenants will
become a thing of the past, or at least heavily
qualified to take account of such scenarios.

The diminishing demand for space and the
requirement of more flexible lease
arrangements was a pre-pandemic trend, but
one that has certainly been accelerated as a
result of the pandemic. The investment market,
which historically has centred itself on relatively
rigid ‘institutionally acceptable’ leases of 10 years
or more is going to have to adjust to the ‘new
normal’, in the same way we are all having to.
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Nick joined Nash & Co in the summer as the new
Head of Commercial Property.  He has very quickly
established himself as one of the top lawyers in
Commercial Property in the area and draws from
his extensive experience to provide excellent client
care and a thorough knowledge of the market.

https://nash.co.uk/business/commercial-property/

Nick Winslet
Partner
Tel: 01752 827013
E: nwinslet@nash.co.uk

https://nash.co.uk/business/commercial-property/
mailto: tjackman@nash.co.uk
nwinslet@nash.co.uk
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We highly recommend subscribing to the monthly Plymouth City Council Business News bulletins.
If you haven’t subscribed to this so far, click here to go to the latest issue and sign up!

CLICK HERE TO GO TO NEWSLETTER

WHAT WOULD
YOU LIKE TO SEE?

We want to give you exactly what you want. So we’re interested to know what articles you
would like to see included in Nash Business in the future. We’d like to try and keep things as
optimistic and positive as we can, but recognise that there’s often tricky or difficult news to

have to pass on. Email us on marketing@nash.co.uk with any ideas for articles!

Please also feel free to send this on and encourage others to sign up to receive it
automatically! It’s currently sent to over 800 people, but we’re always happy to send it to

more! Simply direct them to the following page to register to download previous newsletters:
www.nash.co.uk/nash-business-newsletter/

https://content.govdelivery.com/accounts/UKPCC/bulletins/223b92b
mailto:marketing@nash.co.uk
mailto:marketing@nash.co.uk
https://www.nash.co.uk/nash-business-newsletter/
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Update: The Insolvency Bill

We previously discussed the Government’s intention to relax the rules surrounding Insolvency. You can find
this by following this link. On the 20 May 2020, the Government introduced the Corporate and Insolvency
Governance Bill.

The Bill proposes a range of amendments to
existing legislation, all of which are intended to
help businesses survive these unprecedented
times. Below we discuss what we believe to be
the key points of the Bill.

Moratorium Period
Companies will be able to apply for a 20 day
moratorium period from the court. To benefit, a
company will need to be able show that the
business cannot now (or in the very short term)
meet its liabilities but that a moratorium period
would allow it to continue to trade.

In short, the moratorium period suspends a
range of actions that otherwise may be taken
against the Company by creditors. The option
will exist for directors to apply for an extension
to the initial 20-day period.

However, whilst the moratorium will go some
way to protecting the business, companies will
be subject to a range of restrictions, to include
restrictions on obtaining credit, entering into
contracts, paying debts and disposing of
property. Therefore, whilst it will be appealing to
a number of companies it is important that

directors  fully understand the effects and
restrictions of a moratorium period.

Wrongful Trading
Currently, a company director who allows a
company to continue to trade in the knowledge
that it will be unable to repay its debts may be
liable for wrongful trading and may be ordered
to personally contribute towards the assets of
the company. The Bill suspends this offence. The
court will assume that the director is not
responsible for the worsening of the company’s
financial position between 1 March 2020 and 30
June 2020 or one month after the Bill is passed.
As with most of the provisions, there are
exclusions contained within the bill.

This will be a welcome amendment for directors
as it will alleviate the pressures of trading where
a company is insolvent and prevent them from
being guilty of an offence and the risk of being
ordered to personally contribute to the
company’s assets.

Termination Clauses
Contracts for supply and goods services will
often contain a contractual term that the

https://nash.co.uk/insolvency-coronavirus/


contract is automatically terminated, where the
party being supplied is insolvent. The Bill will
prevent suppliers from terminating the contract
by reason of a company’s insolvency or past
breaches of contract. Suppliers will have to
continue supplying even if there are arrears that
existed prior to the company’s insolvency. This
may, of course, present acute issues for
suppliers, who may be experiencing their own
cash flow difficulties. Suppliers can apply to the
court to terminate the contract but will be
required to show that continuing to supply to the
company will cause it hardship.

The Bill does include restrictions and, in limited
instances, a contractual termination clause will
remain valid and can be exercised where a
company becomes insolvent.

Restructuring
The Bill introduces a further restructuring
procedure as an addition to the mechanisms
already in place, for example Company Voluntary
Agreements.

Typically, before a compromise agreement can
be entered into, at least 75% of creditors of the
same class must vote in its favour. Under the Bill,
the Court has powers to approve a compromise
agreement, even where a class of creditors have
not voted in favour. However, the court will only
allow such an agreement where it is just and
equitable: the court will need to be sure that the
class of creditors who do not agree would not be
any worse off than they would be otherwise.

Statutory Demands and Winding Up Petitions
The Bill also includes provisions on winding up
petitions against both registered and
unregistered companies.

Whilst there are limited exceptions, the Bill will
prevent a winding up petition being presented,
after 27 April 2020, against a registered or
unregistered company where a statutory
demand has been served between 1 March 2020
and 30 June 2020, or one month after the Bill is
implemented. Issuing a statutory demand is
often the first steps towards insolvency and this
provision is designed to prevent creditors
penalising companies for the effects of the
lockdown.

Filing Deadlines
Under the Companies Act 2006, companies are
required to file a number of documents within a
prescribed time limit. The Bill enables the
secretary of state to extend the deadline for
filing at Companies House, the extension is
known as the “substituted period”. Under the Bill
a substituted period must not exceed: -

- 42 days where the original filing deadline
is 21 days or less; and

- 12 months where the original filing
deadline is 3,6 or 9 months.
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All in all, the changes set out under the Bill
appear, in our view, to offer companies
breathing space whilst working through these
unprecedented times.

As it stands the Bill has not been passed and
therefore is not yet a piece of legislation.
However, we understand that it is being fast-
tracked through Parliament and therefore
anticipate it being passed in the very near future.

We would welcome the opportunity to discuss
your own businesses needs and how we may be
able to assist with issues addressed by the Bill.
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Amelia has experience across a wide range of
practice areas. This includes substantial
experience in both residential and commercial
property disputes and advising on a variety of
contentious contract matters. Amelia is also the
driving force behind the team’s successful debt
recovery work and regularly advises commercial
clients on the range of enforcement options open
to them.

https://nash.co.uk/business/commercial-dispute-
resolution/

Amelia Pine
Trainee Chartered
Legal Executive
Tel: 01752 827089
E: apine@nash.co.uk

CLICK HERE TO
GO TO

NEWSLETTER

Are you moving house?
We’re the only law firm in Devon and Cornwall with a mobile phone app
that helps speed up your property purchase or sale and where you can
sign  forms and paperwork electronically.

Now a large number of our clients are using the mobile phone app, we
are able to complete on average 2 or 3 weeks quicker than we did
before.

You can check the progress of the transaction 24 hours a day, 365
days a year, and with a handy “To Do” list built into the app, you
know exactly where you are and what’s coming up next.

And just as we don’t believe in hidden charges for printing and
photocopying, we don’t charge any extra fees for using the app
either!

If you are interested or want more information, don’t hesitate
to give our Residential Property team  a call on 01752 664444

https://content.govdelivery.com/accounts/UKPCC/bulletins/223b92b
https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/business/commercial-dispute-resolution/
mailto: tjackman@nash.co.uk
apine@nash.co.uk


Protecting your mind and body on returning properly to work

As an Osteopath returning to my clinic during lockdown, I
have seen a huge spike in the number of patients suffering
with lower back pain, injury and excessive levels of stress.
This of course is quite common in an Osteopathic clinic,
but it is the degree to which people are suffering with
issues  that has dramatically changed during this time. A
large reason for this is the high levels of pressure and
stress that workers are facing. Currently, 1 in 5 workers
find their workplace has no resources available to help
them to deal with stress and 79% of adults have
experienced work-place tress at some point during their
career.

I wanted to share with you why there is such a dramatic overlap between the mind and body plus
quick and easy tips you can apply to reduce your stress levels and overall chance of injury.

Why does chronic stress cause problems with the mind and body?
The general adaptation response is the body’s response to stress, when we are exposed to this the
body responds to help us cope. If this becomes chronic or prolonged the body struggles to
manage and the risk of burnout increases. First the body triggers the alarm response where your
heart rate spikes, cortisol is released, and the body becomes alert. Normally the body calms and
resets after this however the resistance stage occurs when the body stays in a prolonged state of
stress causing the heart rate and blood pressure to stay elevated. Finally, the body is unable to
cope, and the exhaustion stage occurs. This is where the body ‘breaks down’ and we feel
depressed, suffer with chronic pain and become completely burnt out. Therefore, it is vital for us
to stop this and apply measures into our daily routine to keep us fit, healthy and calm.

How can we set the workplace up for success to reduce stress and physical injury?
One effective way to deal with stress is setting up your desk and office properly. This is not a new
concept, yet individuals still find themselves slumping during the day which can increase your risk



of injury, pain and elevate your levels of fatigue. This is a
video on how slumping can affect the body. If we set our
desk up to lift through the neck and shoulders and reset
the curve of the lower back we will perform better and be
less susceptible to injury.

Studies have also shown there are additional small and
simple things we can do to reduce stress. Firstly, adding an
office plant has been seen to create a relaxing
environment, induce calm and improve cognitive function.
Secondly decluttering the desk has been shown to help focus the mind as a chaotic workstation
limits our ability to focus on a single task and increase the risk of distraction and stress. Full video
on how to apply these measures.

The importance of movement through the body at regular intervals
Movement is life and the body’s physiology work through movement, if we remain static during
the day this creates stiff joints and muscular tension ultimately leading to pain and dysfunction.
The desk exercise routines we have created gets you to take the body out of a poor position,
lubricate joint surfaces to stop stiffness building and reduce your risk of certain conditions. We
recommend moving and stretching every hour.

Relaxation after work
What do you do after you have finished work? The most common response we see after a long day
is individuals want to chill and relax on the sofa. This is a great way to wind down after work, the
only issue is people have gone from sitting in the car to drive to work, then sitting at their desk all
day, to then driving home only to sit a bit more. This means the body has been in a similar seated
position throughout the day. This again creates a slumped and static posture than can lead to
injury and tightness. We want to encourage full movement and stretching routines for the body to
help with this.

Remember your body is your best asset so you deserve to
look after yourself and set your environment up for
success!

To find out  more information visit our Osteo & Physio
YouTube Channel &  find us on social media
@Osteoandphysio

By Louise Pratley M.Ost Med

https://www.youtube.com/user/jlcboxall
https://www.youtube.com/user/jlcboxall


Going solo? Practical problems on the death of a business owner.

The recent High Court case of Williams v Russell Price Farm Services is a reminder of the need for
business owners to ensure they put planning in place in case they were to pass away.

This case is of particular interest for sole
directors and shareholders.

Mr Williams died being the sole director and
shareholder of Russell Price Farm Services.
Therefore, following his death the company had
no directors or a living shareholder. Under the
company’s articles of association (which in this
case were the standard table A articles) his
shares pass to the executors named in his will.
However, the executors could not vote on the
shares while his name remained on the register
nor did they have power to appoint an extra
director and neither of these things could be
changed until probate had been granted.

Although the company still had a company
secretary, without any directors in place the
company’s bank accounts could not be accessed
to pay creditors and fund day-to-day operations.
The business was therefore in danger of failing
as a result. The executors then had to apply to

the court for the court to agree that the
company’s register of members could be
updated to replace Mr Williams names with their
own which would then allow them to pass a
resolution to appoint new directors to keep
running the business.

Although the court granted the order they also
required undertakings from the executors, which
was a risk to them but luckily in this case they
were willing to take that risk. There was also the
additional cost for the estate of making the
application which reduced the amount the family
would receive.

So, could this have been avoided? The simple
answer is, yes.

If Mr Williams had updated the company’s
articles he could have included provision to allow
his executors to appoint new directors to run the
business prior to them obtaining probate. This
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would have allowed them to put all the
necessary actions in place to keep the business
running without the need for the court order and
the undertakings.

Additionally, it also reminds us of the importance
of having a properly prepared will. Even if Mr
Williams had put in place up-to-date articles, but
not prepared a will and died intestate then the
administrators of his estate would still be stuck
until they had obtained probate, and in this case
it would be harder to obtain a court order.

Anyone who runs a business, should put
planning in place in case they were to pass away.
At Nash & Co we can review both the legal and
practical aspects with you and tie this in with
updating your will, providing inheritance tax
advice and practical advice for your company.

Although this case deals with a sole director and
shareholder, practical aspects can arise with any
company and it is always best to obtain
personalised advice tailored to you and your
company.

If you would like to discuss matters in more
detail or arrange a consultation please feel free
to contact me.

David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at
Nash & Co, and has a fantastic reputation
throughout the area for his technical knowledge,
experience and client service. He can advise on
many areas, including Wills, Trusts, Estate
Administration and LPA’s.

https://www.nash.co.uk/personal/wills-trust-and-
probate/

NASH KNOWLEDGE
Are you subscribed to receive our monthly Employment
Law focus - Nash Knowledge?

June’s edition is packed full with articles, case highlights,
facts and figures of particular interest to HR Departments
and staff, but also contains information that’s important
for senior management to be aware of. To register to
receive this each month, please  click the following link:

NASH KNOWLEDGE

NASH
KNOWLEDGE

November 2019

November Edition

Head of Employment

Highlights

Employment Team

Tel: 01752 827081

Web: www.nash.co.uk/business/employment

TUPE Reminder

Hare wines Limited - V- Kaur & Anohter, Court of Appeal

2019.

Agency workers and working time

Kocur V Angard Staffing Solutions Limited - Court of

Appeal

Secret recording

Mobile phones make the secret recording of

conversations easy. In the workplace this can be an

issue.

Lets talk menopause!

Acas has published new guidance to help employers

support the estimated two million women who have

difficulties at work due to menopause symptoms.

I hope this finds you well.

We have included a good variety for you this

month - fro
m a TUPE reminder, to talking

about menopause!

As usual, if th
ere is anything specific you’d like

us to cover, please don;t hesitate to let us

know!

Ian

igrimshaw@nash.co.uk

https://www.nash.co.uk/business/employment/nash-knowledge/
mailto: tjackman@nash.co.uk
dcornelius@nash.co.uk
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/business/employment/nash-knowledge/
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Due diligence
Before making you a serious offer, a buyer will
often carry out some degree of review of the
business, such as its debtor and creditor reports,
and list of key suppliers and customers, and
recent accounting records.  This will involve a
review of confidential documents and records
that go deeper than your marketing headlines
and filed accounts.  Do ensure that you have a
confidentiality or ‘non-disclosure’ agreement in
place first, as this could be sensitive commercial
information that a less reputable prospective
buyer might use to your disadvantage if the sale
does not go through.

Be warned though that this initial review will
usually be much lighter than the formal legal and
financial due diligence that will be carried out by
the buyer’s professional advisors once heads of
terms are agreed.  This formal process can take
several weeks or even months in complex
businesses, as they pore over every contract,

employment record (personal details can and
should be redacted), invoice, receipt and other
accounting record that they consider may be
relevant or contain a smoking gun.

Before the commencement of this stage you
should ensure that all of your records are
organised and up to date and that you have
every t crossed and i dotted, including checking
ownership of intellectual property rights (e.g. did
your website developer include an assignment of
copyright to you, have your trade mark
registrations been renewed?), written consents
and sign off for all works to premises (e.g. did
you get the building inspector to visit and give
final building regulations approval on that
extension?), and a full audit trail for all tax
returns, can save a lot of pain later on.

And if the buyer’s advisors believe there are gaps
in your records they may suspect skeletons in

I’m selling my business. Where do I sign?

Selling your business, or a sizeable stake in it, might be a once in a lifetime event and not something many
business people are familiar with.  The legal process can be daunting, and complex, and rarely is it a case
of just signing on the dotted line once the price and heads of terms have been agreed.  The following is an
overview of two of the key elements to expect as part of the formal process.



the cupboard that warrant a price reduction or a
retention of part of the price for a period of time
(often many months or even a year or two) as
security against such issues.

Disclosure against warranties in the sale
agreement
Often in parallel to the formal due diligence
process, though some buyers will insist on
completing their enquiries before embarking on
the drafting, the lawyers will settle the terms of
the sale agreement.  The structure for this will
vary greatly depending on whether the sale is an
asset sale or a share sale and whether the sale is
of the whole or a stake in the business.

But in all cases a major element is the seller’s
warranties.

You may feel that once you have successfully
passed the due diligence scrutiny the buyer will
be happy to hand over the money.
Unfortunately, the due diligence process only
tells the buyer what can be shown in the records.
There will remain the worry about what you have
not told them or shown them (that verbal
agreement you nearly forgot about with your key
supplier?).

The warranties will usually be a very broad yet
comprehensive set of statements about the
business (e.g. “the business has paid all of its
trade suppliers within their normal credit terms”
and “the business has complied with all laws and
regulations”) in respect of which you may later
have to compensate the buyer if any of them are
found to be untrue or misleading.  So you will
need to be ready to work through these
statements one by one and highlight any
inconsistencies to your legal advisor, who in turn
can put together a set of formal disclosures
which act as exceptions to the warranty

statements.  This can be a very time consuming
exercise as a buyer’s advisors will usually require
clear and unequivocal disclosures with specific
details and copy documents where available
notwithstanding that the information may be
buried in the records that have already been
disclosed for due diligence purposes.  The onus
will often be on the seller to ensure this is
highlighted to the buyer even if the buyer could
and should have spotted it before.

So if you are considering selling your business, it
is never too early to get your records in order
and check that you (or your most trusted
employee) can locate everything you may need
to provide to a diligent buyer. Consider what you
would want to know if you were a buyer and
being highly cautious.
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Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.
He has a wide breadth of knowledge and
experience in contracts, commercial &
partnership agreements, property, company
formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/

mailto: ablackburn@nash.co.uk
https://www.nash.co.uk/business/commercial/


Follow us on Social Media!

Here at Nash & Co Solicitors, we’re very active on social media. Are you following us? If not, click the logos below and

please like, or follow us to be kept up to date with news from the firm, together with the local community groups and

charities that we support.

Facebook

Facebook is a social networking

website where users can post

comments, share photographs and

post links to news or other interesting

content on the web, chat live, and

watch short-form video.

Instagram

Instagram is a social networking app

made for sharing photos and videos

from a smartphone.

Linkedin

LinkedIn is a social network for

professionals. It's like Facebook for

your career.

Twitter

Twitter is an online news and social

networking site where people

communicate in short messages

called tweets.

Nash & Co Solicitors  |  Beaumont House  |  Beaumont Park  |  Plymouth  |  PL4 9BD
Tel: 01752 664444       Email: law@nash.co.uk

www.nash.co.uk

https://www.linkedin.com/company/nash-&-co-solicitors-llp/
https://www.instagram.com/nashsolicitors/
https://twitter.com/NashSolicitors
https://www.facebook.com/NashSolicitors/
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