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Welcome to Nash Business

I’m sure everyone will be glad to see the back of 2020, it’s certainly been a challenging year.

Here at Nash & Co Solicitors, everyone’s working been working incredibly hard and we’re definitely ending
the year in a good place. I can’t thank our teams enough for both the quantity and the quality of the work
that they’ve been turning out, in such a difficult and unusual situation. The feedback that we’ve had from our
clients has been incredible, and I’m proud that despite everything, our commitment to exceptional client
service remains at the forefront of everything that we do.

I’m sure that a lot of you reading this will have been through a difficult year. If there’s anything that we can
do to help you, please don’t hesitate to get in touch. This is when we really need to help and support each
other as much as possible.

I hope you all manage to have a good Christmas and that 2021 is a better and kinder year to you all. Thank
you for all of your support this year and we look forward to seeing you again in the new year.

Jon

Jon Loney
Managing Partner
Tel 01752 827080
Email jloney@nash.co.uk

mailto:jloney@nash.co.uk
https://nash.co.uk/coronavirus-resource-hub/
https://nash.co.uk/coronavirus-resource-hub/
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News from Nash
It’s obviously been a pretty turbulent 2020, and I think we’re all looking forward to some good news on the
vaccine in the coming weeks and months, so that life can start to get back to some kind of normality
again. In the meantime, it’s important to recognise and celebrate the good things that are happening
around the area, as well as in the firm here itself.

We had another good round
of rankings this year from
both the Legal 500 and
Chambers.

Our Family team again
enjoyed the highest
rankings of any Family
team in the area, in what
has been a great year for
the team.

We’re also delighted to see
our Employment team
starting to get some of the
recognition they deserve,

We were also pleased to
see Mike Shiers, Head of
our Personal Injury team,
together with the team itself
ranked.

There’s a lot of competing
and often misleading
information for businesses
regarding Covid-19.

So we have put together a
fantastic resource for
businesses to use.

We’re constantly updating
this with the latest
information and advice. If
there’s anything really urgent
then we’ll send it out
immediately to anyone who
has registered to receive our
publications.

You can find the Resource
Hub by clicking this link.
We hope you find this is of
use.

We thought it might help to
let you have our Christmas
opening hours and days.

These are as follows:

23rd Dec -  9 - 3.30pm
24th Dec - closed
25th Dec - closed
28th Dec - closed
29th Dec -  9 - 5pm
30th Dec - 9 - 5pm
31st Dec - 9 - 4pm
1st Jan -  closed
4th Jan - open as usual

We’d like to wish you all a
very Merry Christmas and a
safe, healthy & fantastic
2021. Thank you for all your
support this year.

mailto:jloney@nash.co.uk
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EMPLOYMENT

As an employer, this is the very
least that you need to know about
disability at work.

Firstly, the definition of disability under employment law is
different to the medical definition of disability.

The employment law definition of disability can be found under
Section 6 of the Equality Act 2010 and reads:

‘A person (P) has a disability if P has a physical or mental impairment,
and the impairment has a substantial and long-term adverse effect on
his ability to carry out normal day-to-day activities’.
Let’s break this down:

1. The person must have an impairment that is either physical
or mental;

2. The impairment must have an adverse effect on their ability
to carry out normal day to day activities;

3. The adverse effect must be substantial; and

4. The substantial adverse effect must be long-term.

Mental or physical impairment is given its ordinary meaning, so, for
example, a mental impairment could be post-traumatic stress
disorder and a physical impairment, heart disease.
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Employers have a duty to
make reasonable
adjustments at work, to
help disabled applicants
and staff.



Next, what is a substantial effect? Somewhat counter-intuitively, it is an effect which is “more than
minor or trivial”.  How do we decide then if the effect is substantial? Factors to be considered are how
long it takes an individual to carry out an activity and whether that activity is made more difficult.
When considering the effect of an impairment, you also need to discount any treatment or correction
they are utilising. For example, if a person has diabetes which is controlled by medication, you need to
consider the effects of their condition without that medication.

Long-term means that the impairment has lasted at least 12 months or is likely to last at least 12
months (recurring impairments can be included within this).

Finally, let’s look at what is meant by day-to-day activities. These are things that people do on a
regular or daily basis, for example, having a conversation, reading a book, following the soaps,
catching a bus, travelling in rush hour, following simple instructions or carrying out household tasks.
We should add that there are some impairments that are automatically deemed disabilities. These are
cancer, HIV and multiple sclerosis. There are also some conditions that are expressly excluded, for
example alcohol addiction, a tendency to steal and exhibitionism.

Ultimately, the question of whether someone is disabled or not, in an employment context, is decided
by an Employment Tribunal panel on reviewing medical and witness evidence; however, the above
sets out the factors that an Employment Tribunal will consider in reaching that decision so it is
important, as an employer, to be aware of these.

So how will you know if a member of staff is potentially disabled?
Staff may expressly disclose that they have a disability to you. This could be during the course of their
employment or just after they’ve joined you, for example when filling out a health declaration form.
However, some staff may not think of themselves as disabled and knowledge for the purposes of
disability law includes actual knowledge (expressly being aware that an employee is disabled) or
constructive knowledge. By constructive knowledge we are referring to whether an employer should
have known, considering the circumstances of that particular employee, that the employee was
disabled. For example, an employer could be held to have constructive knowledge that an employee
had work-related stress if their employer was aware that they were having frequent absences relating
to it and were clearly stressed in the workplace.
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What duties does an employer have towards disabled staff?
Disability is one of the nine characteristics protected by the Equality Act 2010. This means that
disabled staff (including applicants) are protected from discrimination. In summary, they should not
be treated less favourably because of their disability; treated unfavourably because of something
arising in consequence of their disability; indirectly disadvantaged; harassed or victimised. There is
also a duty to make reasonable adjustments (we talk more about this below).

The phrase vicariously liable often makes an employer’s hairs stand on end so let’s talk about this
briefly in relation to disability law. The concept of vicarious liability essentially means that anything
done by an employee in the course of their employment, is treated as also having been done by the
employer (regardless of whether that employee’s acts were done with the employer’s knowledge or
approval). As you can imagine, this often occurs in the field of disability law, for example by a member
of your staff harassing a disabled team member. Before you despair, there is a defence available – an
employer must show that it took “all reasonable steps” to stop the discrimination occurring.

Every employer will have heard that they need an equality and diversity/equal opportunities policy.
Yes, it promotes the message that you value equality and diversity; however, its also a valuable tool in
your arsenal against vicarious liability. More so if you train your staff on the contents of that policy
and take a proactive stance against discrimination. As a reminder, there is a no limit on the
compensation that can be awarded by an Employment Tribunal in respect of disability discrimination
(often including a substantial award in respect of damages for injury to the employee’s feelings).
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Let’s talk about reasonable adjustments
The Equality Act imposes a duty on employers to make reasonable adjustments to help applicants
and staff. This duty arises when a disabled person is placed at a disadvantage by an employer’s
policies or rules (including one-off decisions), a physical feature of an employer’s premises or an
employer’s failure to provide an auxiliary aid.

If you’re reading closely, you will note that the duty is to make reasonable adjustments only. Factors to
be taken into account when considering whether an adjustment is reasonable include the extent to
which the adjustment would ameliorate the disadvantage and the financial and other resources
available to an employer.

What should an employer do if it suspects an employee may be classed as disabled?
Whilst some disabilities are more obvious, others may be invisible (such as depression). If in doubt as
to an individual’s impairment/the effects of that impairment or what adjustments should be made,
employers should always consult with a staff member’s GP and obtain a medical report, or,
alternatively, refer an employee to Occupational Health so that as clear a picture as possible can be
gathered in terms of the impairment and support that might be needed; pretending to not notice an
employee’s potential requirement for additional support is not going to help anyone and certainly
won’t form a successful defence at an Employment Tribunal.

Are you compliant with the law?
If you’re not sure or you have doubts, then our Employment team is here to help you. Our team of
experienced and helpful lawyers will make suggestions, recommendations and put together policies
for you. We’ll also help with advice on how to put these all into practice.

Rachel Collins
Associate Solicitor
Tel: 01752 827082
E: rcollins@nash.co.uk

Rachel joined Nash & Co Solicitors in July 2015. She acts for employers,
advising on a wide range of day to day HR issues and also has extensive
experience defending Employment Tribunal claims on behalf of
businesses, such as unfair dismissal claims, discrimination,
whistleblowing claims and TUPE.

https://www.nash.co.uk/business/employment
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COMMERCIAL DISPUTE RESOLUTION

The steps that you can take to
recover debt.

Cash-flow is important to any business and back in July we
discussed what businesses should aim to do where an invoice
remains unpaid.

Whilst early negotiation is important, and in many cases will prove
successful in securing payment or an agreeable payment plan, in
some cases it is not enough. Where negotiation does not work,
businesses will often wonder what its options are for recovering the
money and the economic benefit in doing so.

The main methods for recovering unpaid invoices (which are classed
as a debt), is either through instigating court proceedings or through
serving a statutory demand. Both procedures can be instigated
against businesses and individuals, however, there are procedural
differences depending on which one is the other party.

Court proceedings
Court proceedings should always be considered the last resort in
recovering a debt and the court will have expected the parties to
have tried all reasonable means to resolve the matter outside of
court. It is very important therefore that you follow what is known as
the “Pre-action Protocol” and send a “letter before action” to the
debtor before you approach the Court.
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Going to court should
always be considered
your last resort in
recovering a debt.
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The letter before action will set out the basis of your claim and the total amount you are claiming. It is
often a productive way in opening up a dialogue with the debtor and can be the first step towards
meaningful negotiations.

Where you are attempting to recover a debt from an individual (including a sole trader) you will be
expected to follow the “Pre-action Protocol for Debt Claims” and allow the individual 30 days in which
to respond. Whereas, with a business debt, there is a more general Pre-action Protocol which allows
them 14 days to respond.

If, after the pre-action stage, the debt remains unpaid and you have not received any payment
proposals you will need to consider whether to class the debt as a “bad debt” and accept that it may
never be repaid. Alternatively, you can consider instigating court proceedings. You will need to
carefully weigh up the risks and costs involved and this will include the likelihood that you will be able
to recover any judgment award from the debtor.

Where a debt remains unpaid after you have obtained a court order, you can enforce it using the
court’s enforcement methods. These include sending in bailiffs, obtaining a charging order against a
property, a third-party debt order (where the court orders a bank to transfer funds direct to you,
instead of going to the debtor) and an attachment of earnings order (where a court orders the debtor’s
employer to pay you money direct to you from the debtor’s wages). It is useful to consider from the
outset what enforcement methods are available to you. We generally advise our clients to consider
the following:

1. Does the debtor own valuable goods?

2. Does the debtor own any property?

3. If so, is there likely to be any equity in the property?

4. Is the debtor employed?

5. Do I know the debtor’s bank account details i.e. sort code and account number?

Whilst you may not have all the information above, it is important to consider what information you do
have on the debtor. There is no value in proceeding to court if the debtor is unlikely to have the funds
to repay the debt.

NASH BUSINESS
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Statutory Demand
A statutory demand is a demand for payment within 21 days. If it remains unpaid after this date then
you may be able to petition for a company’s winding up or an individual’s bankruptcy.

The debt set out in a statutory demand must not be disputed and it must be over a certain threshold.
Where the debtor is a business this threshold is £750.00 and where they are an individual it is
£5,000.00.

Serving a statutory demand can have a powerful effect on debtors as it opens the door to their
potential insolvency, which most debtors will want to avoid.

The first step before serving a statutory demand and / or a petition for winding up / bankruptcy is to
consider the debtor’s assets and extent of their liabilities. As far as possible, you will want to establish
the amount you stand to recover as part of the insolvency. Whilst winding a company up or the
bankruptcy of an individual can yield a recovery, creditors will often find themselves in a position
where they recovery very little, or nothing. In simple terms, you may be in a situation where you throw
good money after bad.

mailto: ablackburn@nash.co.uk
mailto:apine@nash.co.uk
https://nash.co.uk/business/commercial-dispute-resolution/


Changes due to Covid
As a result of the Pandemic, restrictions on presenting petitions have been introduced. These include
the need to evidence that either the Pandemic has not had a financial impact on the business and/or
the basis on which the debt has arisen would have occurred irrespective of the Pandemic.
We are often instructed to recover debts on behalf of our clients, whether this be from the outset or at
a later stage. We appreciate all our clients are different and many have internal credit control teams,
and our advice reflects this. We are also experienced in defending debt claims.

We can often offer our services on a fixed fee basis so you know exactly what to expect. If you need
any assistance or are not sure on where to go next, feel free to call us for an informal chat.

Amelia Pine
Trainee Chartered Legal Executive
Tel: 01752 827089
E: apine@nash.co.uk

Amelia has experience across a wide range of practice areas. This
includes substantial experience in both residential and commercial
property disputes and advising on a variety of contentious contract
matters. Amelia is also the driving force behind the team’s successful
debt recovery work and regularly advises commercial clients on the
range of enforcement options open to them.

https://nash.co.uk/business/commercial-dispute-resolution/
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Are you moving house?

We’re the only law firm in Devon and Cornwall with a mobile

phone app that helps speed up your property purchase or

sale and where you can sign  forms and paperwork

electronically.

Now a large number of our clients are using the mobile

phone app, we are able to complete on average 2 or 3

weeks quicker than we did before.

You can check the progress of the transaction 24 hours

a day, 365 days a year, and with a handy “To Do” list

built into the app, you know exactly where you are and

what’s coming up next.

And just as we don’t believe in hidden charges for

printing and photocopying, we don’t charge any extra

fees for using the app either!

If you are interested or want more information,

don’t hesitate to give our Residential Property

team  a call on 01752 664444

Then find out how our mobile phone app for conveyancing
clients can help you. We don’t charge you a penny for using it.

And it will help to really speed things along.



NASH BUSINESS
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COMMERCIAL DISPUTE RESOLUTION

Disqualification from office -
directors and “unfit conduct”.

Company directors are facing many challenges in the current
economic climate. The lockdown is having a severe impact on
business and those companies not directly affected are having to
deal with the ripples up and down their respective supply chains. This
has increased the financial risk to the public at large and how
directors steer their companies through these unprecedented times
is now firmly under the spotlight.

Directors of companies which become insolvent are at risk of being
investigated if they have not acted reasonably in protecting the public
interest. This article takes a look at disqualification, what you should be
alive to and potential impact on you if a disqualification order is made.

What?
As a company director, you have a number of legal obligations to both
your company and the public at large. These will include acting in the
Company’s best interests and ensuring that it complies with its own
legal and regulatory obligations. You are also bound to act with
reasonable care and skill in dealing with the company’s own creditors,
customer and shareholders.

Where the Secretary of State (acting through the Insolvency Service)
considers that you have failed to meet these duties, it may seek to
prevent you for continuing to act as a director by obtaining a
disqualification order against you.

Going to court should
always be considered
your last resort in
recovering a debt.
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When?
There are various ways in which a person may be disqualified from acting as a director. These include
where a person is criminally convicted, breaches competition law, has failed to comply with company
law filing requirements or is guilty of either fraudulent or wrongful trading. You can read more about
wrongful trading by clicking this link and reading our article from last month.

However, by far the most common ground in bringing disqualification proceedings is for “unfit
conduct” in the management of the company which has fallen into liquidation.

Unfit Conduct
Unfit conduct is not defined in law. Instead, the Insolvency Service (who would most likely bring such
a claim) and the courts are asked to apply the facts to a basic legal test.

Firstly, it will be for the Insolvency Service to establish the facts on which their allegations of unfitness
are based. Secondly, the court will consider the following points in deciding whether or not the alleged
conduct is serious enough to warrant disqualification:

1. Do the facts amount to misconduct?

It will need to be shown that the director has not done what he or she should have done.
This may be because a company has not taken appropriate steps to protect creditors in
the insolvency, failed to keep its accounting up to date or met its tax liabilities, for example.

2. If so, do the facts justify a finding of unfitness on the behalf of the director?

They will look at all the circumstances of the particular case, to include any steps the
director took in mitigation as well as the role played by other directors. In our experience, it
is frequently the case that directors fall culpable because they have not done enough to
interrogate the behaviour of their fellow directors.

3. If so, what period of disqualification would be appropriate?

If a court finds unfit conduct in the management of the company, it is bound to disqualify
the director for a period between 2-15 years. The approach is to look at any period as
falling into one of three brackets; 2-5 years (for ‘low level’ culpability), 6-10 years (for ‘mid-
level’ culpability) and 11-15 years (for the most serious instances).
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Who?
Such orders can be sought against anybody acting in the role of a director, whether or not they are
formally registered as such at Companies House.

How?
When a company falls into insolvency, the Insolvency Service, typically via its solicitors, will carry out
an investigation. This will look at the conduct of all directors in office during the last 3 years of the
company’s trading. Once the investigation is complete, the Insolvency Service will decide whether or
not it is in the public’s interest to pursue a disqualification order.

The Insolvency Service will have three years, from a company falling into insolvency, to carry out its
investigations and lodge formal proceedings. Where the Insolvency Service decides to take action, the
director will have two options.

Firstly, he or she can choose to oppose the claim. This will mean that the matter proceeds to court
and the director will need to file a statement and evidence in showing why they believe the allegations
to be wrong. Ultimately, a judge will decide whether to make a finding of unfit conduct and, if so, the
period of disqualification. If a disqualification order is provided for, the director is likely to have pay the
costs of proceedings.

Alternatively, if the director does not wish to oppose the claim, he or she can instead offer an
undertaking to the Secretary of State. This removes the need for court proceedings, the undertaking
being on the same or similar terms as the order which would have been sought at court. Such an
undertaking will have the same legal effect as a court order. However, in our experience, the
Insolvency Service will typically offer a reduction on the duration of the undertaking, meaning that the
period of effective disqualification is lessened.

What are the effects of a disqualification order?
A director made subject to a disqualification order (or who provides an undertaking) cannot act as a
director for the duration of the order (or undertaking). This includes acting in the promotion, formation
or management of a company, limited liability partnership or insolvency practitioner. It is important to
understand that the effect of the order is to prevent you from having any management role within a
limited liability business environment.
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Breaching either the order or undertaking can have severe effects, to include up to a 2-year prison
sentence. A director may also become liable for the debts of the company incurred during that period.

Apply for permission to stay in office
A key concern of directors exposed to disqualification proceedings is the effect it will have on their
other directorships. Of course, if they become subject to an order or undertaking, they will need to
resign these offices, typically within 21 days.

However, the law does provide that a director can make a separate application for the court’s
permission to stay in office at a separate company. In order to obtain such permission, the director
will need to show the following: -

1. That he or she is reasonably required to operate as a director in that business;

2. That the public will be adequately protected. In practice, this is demonstrating what is in
place to protect creditors;

3. That the business is financially stable and otherwise compliant with its relevant duties.

If a court is satisfied on the above, it is common to give conditional permission. This may involve the
director submitting regular reports on the companies’ ongoing compliance, appointing a specific
accountant or other restrictions on the director’s conduct.

If you are concerned about the prospects of action being taking against you, our Commercial Dispute
Resolution Team would welcome an initial discussion to see how we may be able to assist.

NASH BUSINESS

Jamie Carr
Solicitor
Tel: 01752 827014
E: jcarr@nash.co.uk

Jamie heads up our Commercial Dispute Resolution team. He has
advised on a range of matters including contractual and commercial
disputes, construction disputes, commercial and residential property
matters, debt recovery and data protection breaches.

https://nash.co.uk/business/commercial-dispute-resolution/
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Devon and Plymouth Chamber of Commerce and our new
ChamberCustoms service delivers a customs declaration service
for UK importers and exporters throughout the UK.

With extensive knowledge, reputation and first-class service in
facilitating international trade, we can take the hassle out of your
hands when it comes to exporting and importing goods.

The service is offered direct to businesses and through UK freight
forwarders, ensuring customs clearance is accurate, timely and
avoids additional costs through delays or errors.

With direct links to the HMRC Customs handling system and all
inventory linked ports, we can ensure that your goods, no matter
where they enter or leave the UK, will be cleared for onward
transportation smoothly.

We can help you keep your time-sensitive supply chains, moving
efficiently and economically by offering:

● A high level of compliance and assurance for customers.
● Confidence on tariff and data entry to remove fiscal risk.
● A wealth of international trade experience and expertise

from across the trusted Chamber of Commerce network UK.

Please get in touch if you have any queries about trading
internationally or want to find out more about customs
declarations services.

Contact us now by emailing Nicky Byrne or Claire Mahoney via
international-trade@devonchamber.co.uk or by calling
01752 220471.

ChamberCustoms
Helping traders to keep on trading

mailto:international-trade@devonchamber.co.uk


ChamberCustoms - FAQ

Q: What are customs declarations?
A: Customs declarations are forms which are used to accompany goods that are entering or leaving a
market. They’re used internationally to communicate the origin of the product and its relevant tariff, to
allow customs and regulatory authorities to calculate what duty is payable and understand applicable
restrictions.

Q: What is ChamberCustoms?
A: It is a customs brokerage service, run by your local Chamber of Commerce. The dedicated team of
experts can be trusted to have the expertise and knowledge to help traders to keep on trading.

Q: How much does it cost?
A: Unlike other customs brokers our pricing structure is completely transparent. We charge a small fee to
process your declaration directly through HMRC, plus a fixed 10% handling charge for the port fees which
we will pay on your behalf.

Q: Do I have to be a member of my local Chamber of Commerce to use the service?
A: No. The service is open to all businesses who import or export goods.

Q: I’m interested in learning more – what do I do next?
A: Go to www.chambercustoms.co.uk and complete the short ‘Contact Us’ form. You can also find out more
about ChamberCustoms here: https://devonchamber.co.uk/chamber-customs/

Brexit and Beyond

In the aftermath of the Brexit referendum, businesses and governments across Europe have been trying to
get to grips with the implications for cross-border trade.

While the details are not finalised, it’s clear that bringing goods into the UK from the EU will involve a lot
more paperwork than it does now.

The EU27 accounts for just over half of all imports into the UK, so the volume of ‘checked’ goods passing
through our ports will increase significantly. Being outside the customs union will mean that imports into
the UK from the EU will be treated the same as those from the rest of the world. They will shift from being
goods in free circulation within the EU, to imports subject to duty and VAT.

Traders today complete around 55 million declarations annually, which, according to the ONS, could rise to
around 300 million at the end of the transition period on 31 December 2020. This will impact every business
that imports or exports goods.

ChamberCustoms can help.

mailto:international-trade@devonchamber.co.uk




COMMERCIAL PROPERTY

Commonhold to become
commonplace? Potential changes
in property ownership.

Property is traditionally owned in two ways – freehold or leasehold.
However, there is a third lesser known alternative called
commonhold. The take up of commonhold has been very low since
it was launched in 2004. However, in July 2020 the Law
Commission published a report on “Reinvigorating commonhold:
the alternative to leasehold ownership”. This report aims to make
commonhold not just a practical alternative to leasehold
ownership, but the preferred one.

What is Commonhold?
Commonhold is a form of property ownership which provides an
alternative to the long leasehold regime. It combines freehold
ownership of an individual flat, house or unit on an estate with
membership of a company, known as a commonhold association.
The commonhold association will own the freehold structure of the
building or the common parts of the estate and it will manage the
development. Each individual owner will be a member of the
commonhold association. This ensures the owners are in control of
the development, without a landlord or other third party deciding how
it is run.

Advantages of Commonhold
Broadly speaking, commonhold enables long term ownership of
interdependent properties in a way that avoids some of the problems
associated with long leasehold ownership.
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There’s a definite lack of
awareness of commonhold
in the UK, despite it being
successful elsewhere in the
world.



1. The term and value of a long lease diminishes over time. This does not happen with
commonhold as each individual will own the freehold interest in their unit.

2. Leases are individually drafted, and poor drafting can result in defects or unenforceable
obligations. Each lease within a multi-let property may vary and this makes property
management and legal advice more difficult. The commonhold documents are largely
standardised, which not only makes the management of the commonhold property much
easier, but also creates transparency.

3. The quality of management of a leasehold property is to some extent dependent on the
landlord and the managing agent. With commonhold, the commonhold association owns
and manages the common parts in accordance with the needs and wishes of the individual
owners. This also means the owners can actively take part in any decisions relating to their
building or development, and how it is run.

mailto: ablackburn@nash.co.uk
mailto:mhamiltonwood@nash.co.uk
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Potential disadvantages

1. The amount of involvement available to individual owners also brings with it responsibilities.
The commonhold structure is based on a group of residents owning and managing a shared
asset, and so each member of the commonhold association must be prepared to be involved
in decision-making. The potential for disagreement and conflict between members means it
may be unrealistic to assume that transferring responsibility from a landlord to a
commonhold association would result in a more co-operative or successful living or working
environment.

2. The principle of ‘self-management’ also means that residents do not benefit from many of
the legal rights and protection afforded to leaseholders.

3. If the residents fail to manage the building or development effectively and this results in
disrepair, it would have a detrimental effect on the value of the property and a lender’s ability
to recover the full sum under any mortgage if it repossessed the property.

4. There is a concern that commonhold associations could easily become insolvent. The
commonhold association does not have the right to forfeit a unit for failure to contribute
towards the association’s expenses. Commonhold associations are also unable to use any
reserve fund to cover any shortfall as a result of non-payment.

Conclusion
There appears to be a lack of awareness about commonhold and coupled with a reluctance from
lenders to fully endorse the regime, this has undoubtedly hindered its success. Australia and the USA
have successfully operated similar systems for years, but it remains to be seen whether the Law
Commission’s recent report leads to a ‘reinvigoration’ of the commonhold regime in the UK.

If you’re interested in finding out more about how Commonhold may work for you, please contact us.

NASH BUSINESS

Miranda Hamilton-Wood
Solicitor
Tel: 01752 827040
E: mhamiltonwood@nash.co.uk

Miranda joined Nash & Co Solicitors in August 2020 as part of the
Commercial Property team. She has a broad range of experience in
commercial real estate, including landlord and tenant work, asset
management matters and freehold transactions. She also has
experience dealing with education sites and has supported on large
scale acquisitions, disposals and property financing projects.

https://nash.co.uk/business/commercial-property/
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MARKETING

You’d think they’d know better!
How to avoid the same mistakes
that Tata Motors made.

No matter what business you are in, understanding your target
market is key. You can’t hope to have success on any scale until
you do that.

Tata Motors is one of the world’s biggest car manufacturers, and yet
most people won’t have heard of them. They’re Indian-led and have
manufacturing plants all over India. They now also have plants in
Argentina, South Africa, here in Britain (the company own Jaguar
Land Rover) and in Thailand.

Soon after we all finished celebrating the new millennium in 2000,
Tata turned it’s attention to its home Indian market. Most people in
India struggled to afford a car, and instead rode motorcycles or used
public transport. The Indian economy was starting to take off, but
most people just couldn’t justify the expense of owning a car.

A huge opportunity for Tata Motors
Tata saw its chance. With a population of 1.3 billion people, a rapidly
expanding middle class (their target market), and an economy that
was starting to build momentum, profits were there to be made if a
car manufacturer could produce a cost-effective vehicle.

Tata committed to expensive research, streamlining technology and
driving their costs down, They needed to make the car lightweight
but safe, small but practical, and attractive, yet low cost.

NASH BUSINESS

Pay attention to who your
target market is and not
only what turns them on,
but what turns them off
too.
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The car for the mass market
But they did it. The Tata Nano was born. They built huge interest throughout the country. On March
23rd 2008, the day the car was to be launched, the Tata website crashed, such was the interest in the
new car. Their target market was ready. They started rubbing their hands.

Such was the excitement, that rival car companies were forced into releasing plans for their versions
of the Nano. Tata even released plans for world domination for the Nano – A European version, an
American version, and others.

It had been a difficult couple of years for Tata. Violent protests forced the company to abandon it’s
manufacturing site in Singur. There were other difficulties across the business, with a report just days
before the Nano’s launch showing that Tata would end the current financial year US$20 billion in debt.
But all eyes were now turned towards the Nano, and Tata’s future. Nothing could stop them now.

Promising start for the Nano
The Nano was to be priced at around £1,500 – low cost indeed. Many speculated that the Nano would
become the most popular car in the second-most populated country in the world.

Indeed, they were off to a good start before the launch even took place – there were some 200,000
pre orders of the car. It won a host of awards for its design, fuel efficiencies and weight. This was all
music to the ears of the Nano’s target market.

But that’s where the good news stops. From tens of thousands of orders per month, sales very quickly
dried up to mere hundreds. Soon, sales struggled to reach low double figures.

How could this happen?
The Nano had been positioned as safe. It was agile, It was fuel efficient and it was small – great for
busy and chaotic streets in Indian cities. But just weeks after the launch, a number of the cars simply
burst into flames. This attracted negative press and media attention.

And then, the biggest blunder reared its ugly head. Marketing got it all wrong. Despite being based in
India, being Indian owned, and employing thousands of Indian people, Tata’s marketing team lost
sight of cultural factors in their own country.

The car was positioned in marketing campaigns as “the cheapest car in the world”. Now anywhere
else in the world, that’s a pretty good tactic to employ. But not in India. While consumers were cost
conscious, the phrase “cheapest car in the world” just turned people off.
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Indian society suffers from pressure around class and status.
If you were seen to be buying “the cheapest car in the world”,
then surely that means you can’t afford anything better.
Consumers (particularly those in the booming middle class)
were prepared to spend more on cars and other consumer
goods, demonstrating that they were far beyond ‘cheap’.
The mere word ‘cheap’ became an insult. They were
prepared to overlook minor safety flaws. But not the
impression of being ‘cheap’.

How could they ignore their target market?
It’s really hard to understand where Tata were coming from with this. They’re ingrained in Indian
society – how could they get things so wrong? This wasn’t a European car manufacturer who didn’t
understand the Indian market. Surely they knew better? This is all down to not understanding your
target market of consumers.

Today, the Nano has totally disappeared. Production officially stopped in 2018, though the car was
dead long before. Along with the terrible sales numbers came hundreds of millions in lost R&D,
production and marketing spend. Their brand and reputation took a massive hit.

And all because they didn’t understand who they were selling the car too.

Putting a modern day spin on it, once you’ve made a mistake as big as this, it’s difficult to recover. You
can throw all the money you like at SEO, flashy TV campaigns, Instagram influencers and other equally
expensive tactics. The damage has already been done. The brand is damaged. Those of you who have
a good marketing team or agency working for you will understand all about buyer personas. This is
where they come in - knowing exactly who your target market is, and what turns them on, and off.

NASH BUSINESS

Dave Briggs
Marketing Manager
Tel: 01752 827011
E: dbriggs@nash.co.uk

Dave runs the Marketing team at Nash & Co Solicitors. He joined in
2017 and has helped to significantly increase the firm’s profile, web
presence and Corporate Social Responsibility.
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COMMERCIAL

Data Protection and the end of
the Brexit transition period.

In a year where the Coronavirus has dominated the news, it is easy
to forget that the Brexit transition period is due to come to an end on
31st December 2020. However, there are potentially wide-ranging
implications arising from this and one that businesses should revisit
is Data Protection.

What needs to happen for you to receive data from the EU?
During the initial flurry of interest and activity around GDPR and the
new European wide rules on data protection, the UK was still a
member of the EU and, provided that appropriate systems and
policies were in place, personal data could be moved between the UK
and other parts of the EU.  After the end of the transition period the
UK will be treated as a ‘third country’ for data protection purposes.
This means that for data to be transferred out of the EU into the UK
(such as to a UK hosted data centre) certain circumstances must
now be met.

NASH BUSINESS

It’s very possible that the
EU will change some of
the standard clauses in a
widely expected review to
follow soon.

1. An Adequacy Decision is issued by the EU. This would mean that the EU has deemed the
data protection legislation in the UK to be adequate. The UK will then be added to a white-
list of permitted countries and the free flow of personal data into the UK would be allowed
to continue. This assessment is currently underway but it is unclear whether a decision
will be issued prior to 31st December.



2. Use of ‘Standard Clauses’. If there is no favourable Adequacy Decision approved data pro-
tection clauses can be incorporated into your contracts (that you must adhere to) to provide
an effective way to ensure that you can continue to receive data from within the EU. It may
be prudent now to adopt this approach, if you have not already, to avoid potentially acting
illegally on personal data received from the EU

What about sending data to the EU from the UK?
As things stand you do not need to worry about this. It seems you will be able to continue sending
data to the EU without any changes being necessary.

What next?
We recommend that you review your terms and conditions and consider ensuring that they’re
compliant with the EU’s standard clauses. Relying on an Adequacy Decision may leave you
unprepared if this is not issued by 1 January 2021.

It is possible that the EU may change these standard clauses and it is believed that they will be
reviewed soon. If the clauses change, it is important to check if this renders the old standard clauses
obsolete (which is not known at this stage) or if you can continue to use them in your existing
contracts.  You will though need to ensure that you amend your terms and conditions used after the
change to remain compliant.

Next steps
If you would like to find out more about this important topic and to ensure that you will be compliant
after 31st December please contact our commercial team.

Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.  He has a wide breadth
of knowledge and experience in contracts, commercial & partnership
agreements, property, company formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/
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Capital grants of up to £25,000 are now available to local businesses, within the
Plymouth city region, for measures that help staff travel more sustainably to, from
and whilst at work.

The grants form part of the Plymouth City Council’s Productive Plymouth Transforming
Cities Fund programme.

The kind of measures that could receive funding include:

● Providing secure cycle parking
● Intrducing pool bikes
● Installing workplace shower facilities

But the bids aren’t limited to these areas and
the Council is open to innovative proposals
that specifically reflect how the business
operates. The Council can contribute a
maximum of 75 per cent of the scheme costs.

Successful applicants will be supported by the
Council’s Plymotion at Your Workplace
personalised travel planning team to help you
get the maximum impact from the grant.

Applications from businesses are now open and
full details are available here. The closing date
for applications for the 2020/21 programme is
Friday 15 January 2021 and all schemes funded
this year must be delivered by mid-March.
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WILLS, TRUSTS & PROBATE

Property Trusts. Are you missing
out?

Modern trusts are a great flexible tool available to families to deal
with the control and protection of properties, as well as mitigating
potential tax.

A trust allows someone to give a property away for tax purposes
whilst being able to maintain control and decide who can benefit
from the property and when.

Trusts can also enable the family to reduce their tax bill.

There are many different situations where a trust can be helpful and I
have set out below a few different scenarios to give you some ideas.

Scenario one - providing a property for the children
A daughter is going to start university and the parents would like to
buy a property for her to live in.

The parents create an Interest in Possession trust, which states that
the daughter is entitled to benefit from the trust fund for her lifetime,
but there is a flexible power that means that the parents can
reassign the benefit to either another child or grandchild. They put
cash into the trust which is then used to buy the property.  The
daughter lives in the property and the spare room is rented to
another student.

NASH BUSINESS

A trust allows someone
to give a property away
for tax purposes whilst
being able to maintain
control.
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Some of the advantages would be:

1. Potentially  3% lower Stamp Duty Land Tax (SDLT), as it is treated as the daughter’s main
property, not a second property for the parents;

2. The rental income would go to the daughter and would be taxed at her marginal rate rather
than the parents, who may be higher rate taxpayers;

3. Whilst the daughter was in occupation, even whilst some of the property was rented, and
for nine months after she left, any gain on the property would be exempt from Capital
Gains Tax (CGT);

4. Provided the parents were excluded from benefiting from the trust, the value of the gift
would fall outside of their estate after seven years, for Inheritance Tax (IHT) purposes;

5. It would be possible to swap the beneficiary for another sibling when they went to
university without having to create a new trust;

6. The trust could protect funds for the daughter from future financial problems or any
divorce.

Scenario two - family property with large capital gain
A couple own a second property with a large CGT liability. They would like to gift the property to their
children.

If the parents gifted the property to the children out right,  because it is going to a connected party,
they would be treated as having made a disposal at market value for CGT purposes and the tax will be
calculated accordingly.

Rather than giving the property to the children out right they could choose transfer the property to a
trust. As the asset was passing into a trust the parents would be able to claim Hold Over Relief for
CGT purposes. This means, that unlike the gift straight to the children, there would be no CGT due and
the trust would inherit the parent’s base cost for any future disposal.



If after a period of time the family decided that they did not want the trust any longer and wanted to
transfer the property to the children, the trustees could assign the property to the children and again
claim Hold Over Relief on the transfer, which would mean that the children will have ended up with the
property without the payment of CGT.

Scenario three - reducing tax on rental income
A husband and wife own rental properties. One is a higher rate and one a lower rate taxpayer. The
rental property is currently held by them 50-50. They therefore each declare half of the income in their
tax returns.

They could use a simple declaration of trust to alter the ownership percentages so that the basic rate
taxpayer owns a larger share and therefore receives more of the rent. As they are a basic rate taxpayer
this would reduce the total amount of tax paid by the couple.

As transfers between spouses are non-events for IHT and CGT, then provided there is no mortgage on
the property there will be no tax charges for the transfer. Additionally, it can be altered as often as
required quite simply if the tax positions of the couple changed.

Scenario four - protecting your interests in a property
We often come across situations where a property is legally registered in one person’s name, however
an agreement has been reached with somebody else that they own a share of the property. It might be
the case that they could not obtain a mortgage or have made contributions to the property over time.

To regularise this position and to protect the non-legal owner’s interest a declaration of trust can be
prepared to confirm the ownership interests. The declaration of trust has the advantage that you do
not necessarily have to alter the title documents and the legal title can remain in the current owner’s
name. It also helps everybody to understand the position and gives more security to the other owner.

Scenario five - protecting the children’s future inheritance
A couple marry for the second time and they both have adult children from their previous relationships.
Their main asset is their property in which they both live.

NASH BUSINESS
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They both want to ensure that the survivor has a full right to live in the property for the rest of their life
and to move whenever they want to.  At the same time they would like some security that their share of
the property will ultimately pass to their children.

This can be achieved by creating a property trust in their will. The trust allows the surviving spouse the
right to occupy the property for the rest of their life, provided they keep it in good repair, insured and
pay the bills.  The late partner’s share of the property will automatically pass back to their children on
the death of the surviving spouse. The trust can also be expanded to allow them to move house
whenever they wish, with the trust simply then applying on the same terms for the new property.

From a tax perspective this type of trust will mean that if the property is sold during the spouse’s
lifetime then the lower rate of SDLT would be applicable and the property would most likely be exempt
from CGT as it is their main property.  Additionally, for IHT the spouse exemption can be claimed on
first death, which would mean no tax would be paid then, and when the second spouse dies as well as
claiming the usual allowances the trust can also benefit from the additional Residential Nil Rate Band
which currently has a value of £175,000 per person.

These are just a few of the examples where property trusts can be of assistance. If you have a situation
that you think may benefit from a trust and would like to discuss this in more detail, please feel free to
contact me.

David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at Nash & Co, and has a
fantastic reputation throughout the area for his technical knowledge,
experience and client service. He can advise on many areas, including
Wills, Trusts, Estate Administration and LPA’s.

https://www.nash.co.uk/personal/wills-trust-and-probate/
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Over 55% of British
adults don’t have a
valid Will in place.

Are you one of them?

Let’s face it, no one likes talking about Wills, death and things like that. But if you have
a family, or you run a business, then you really should have some protection in place.

Without a Will, your wishes for what happens to your estate, or to your business,
suddenly become irrelevant. This can leave a family in a particularly difficult place,
and the business in a sensitive and difficult position.

If you are a sole trader, in a partnership, or if you own business shares in a limited
company, this is particularly important. If you pass away without a will, this is likely to
lead to a substantial delay in anyone being able to deal with the business compared
with having a will in place. This can mean that the business may be unable to trade
and will result in its value falling significantly. And as well as that, your interest in the
partnership or business may not pass to whoever you’d wish it to.

Wouldn’t you rather save your family all the additional stress and anxiety at a
particularly difficult and upsetting time? Making a Will may well be the last thing on
your mind. But it would be a sound and cost effective investment in your future, your
family’s future and that of your business.

If you have any questions, you’d like to book in to have your current Will reviewed, or
you’d like to get a new one written, please get in touch with our Wills, Trusts and
Probate team by calling 01752 664444. We’ll do whatever we can to help you.
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