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The report should outline the
differences between men and
women’s earnings within the
company. Large private sector
employers and voluntary
organisations are required to
publish their reports by 4 April
each year, and most public
sector employers are required
to publish their reports by 30
March each year.

For further guidance on this,
click on the following logo for
more information published on
the Gov.uk website:

There has also been some
focus on the potential
introduction of ethnicity and
disability pay gap reporting.
At present, companies may also
voluntarily choose to report on
their ethnicity pay gap. There is
no mandatory requirement to
do so, and in summer 2022, it is
expected that BEIS will publish
guidance for employers on
voluntary ethnicity pay
reporting.

Whilst there have been calls to
make ethnicity pay gap
reporting mandatory by April
2023 for all employers that are
required to report on their
gender pay gap, the government
has stated that it will not be
legislating for mandatory
reporting at this stage.

Pay gap reporting

If you have 250 staff members or more, you legally have to publish an annual gender pay gap
report.

Another upcoming area of
focus is on disability workforce
reporting. A consultation took
place from 16 December 2021
to 8 April 2022, to explore the
topic of voluntary and
mandatory workforce reporting
on disability. The government is
due to publish its response by
17 June 2022.

We could see further mandatory
obligations on employers with
250 staff members or more
being introduced within a
couple of years to publish
reports on ethnicity and
disability pay gaps, as well as
gender pay gaps. Watch this
space.

https://www.gov.uk/government/collections/gender-pay-gap-reporting


QUESTION OF
THE MONTH

I wish to ask my question anonymously without telling you my employer.  Recently, I was entirely
innocently looking things up on the internet.  Let’s say, for arguments sake, I was looking for tractors.
Then, low and behold, material which might be considered “adult” appeared on my screen.  I was
shocked. So shocked, in fact, that, a couple of days later, I was in a meeting with colleagues and went
back to have another look.

I didn’t intend anyone to see it, but a couple of colleagues did and now they are complaining about me.
Given I didn’t intend anyone to see my naughty images, could this really be harassment?

Thank you for your question.  It is likely that your sneaky peeking amounted to sexual harassment.   What is sexual
harassment?  It is unwanted conduct of a sexual nature which has the purpose or effect of violating someone’s dignity
or creating an intimidating, hostile, degrading, humiliating or offensive environment.

Looking at that definition, we think it is fair to say that the conduct was of a sexual nature and, given your colleagues
have complained, very likely to have been unwanted.  Your actions, clearly would have created a hostile, degrading,
humiliating or offensive environment.  As such, you got a full house on the sexual harassment test, even though you
didn’t intend anyone to see what you were doing.

What though if your female colleagues didn’t see what you were up to, but just heard rumours that you had continued
to go back to the accidental “not tractor” pictures.  Could that have amounted to sexual harassment?  Yes!  If a

colleague is aware that you are downloading
pornographic images, you conduct would still be of
a sexual nature, still be unwanted and would still be
treatment which would undermine a colleague’s
dignity.

As such, our advice would be to contribute to the
meeting you’re being paid to be in and stop
googling – you never know where it might end up.



There are three factors an
Employment Tribunal should take
into account when considering the
“effect” of such conduct, in order to
determine whether it meets the legal
test for harassment:

1. B’s perception;

2. The other circumstances
of the case; and

3. Whether it was reason-
able for the conduct to
have that effect.

Question 1 has, over time, become
known as the “subjective question”
and question 3, unsurprisingly, the
“objective question”.

In the case of Pemberton v Inwood
[2018] EWCA Civ 564, the Court of
Appeal clarified that the relevance
of the subjective question was that,
if the Claimant themselves does
not perceive their dignity to have
been violated, or an adverse
environment created, the conduct
should not be found to have the
effect required for a successful
claim of harassment.

In a similar vein, if it was not
reasonable for the conduct to have
the required effect, then it should
not be found to have done so.

In the recent case of Ali v Heathrow
Express and Redline Assured
Security Ltd, the Claimant tried a
different approach - arguing that if

If I say it’s harassment, then surely, it must be harassment?
First, let’s remind ourselves of the legal definition of harassment:

A person (A) harasses another (B) if A engages in unwanted conduct related to a protected
characteristic which has the purpose or effect of either:

- Violating B’s dignity; or

- Creating an intimidating, hostile, degrading, humiliating or offensive environment for B.

he perceived his dignity to be
violated, then that should be
sufficient, alone, for his claim of
harassment to be made out.

In this case, the Claimant worked
at Heathrow Airport and was
involved in security testing –
suspect packages were
deliberately deployed to test
whether those packages were
treated appropriately by the
relevant staff. The Claimant raised
issue with the design of one test
which involved a carrier bag with a
box and some electric cabling
together with a note with the words
“Allah Akbar” written in Arabic
(which the Claimant confirmed
translated to “Allah is Greater”). The
Claimant found out about the test
after the event when an email was
disseminated to all staff showing
the outcome of the test (together
with photos).

The Employment Tribunal did not
uphold the Claimant’s complaint of
harassment. Whilst the Tribunal
found that the conduct was clearly
related to the Claimant’s religion
and noted the Claimant’s



perception, they were not
persuaded that “the other
circumstances of the case”
supported a successful claim of
harassment, nor was it
“reasonable” for the conduct to
have the required effect.

In relation to “other
circumstances”, the Tribunal found
that, regrettably, the phrase had
been used in connection with
terrorist attacks and it was
legitimate for the Respondent to
reinforce the suspicious nature of
its packages by referring to known
threats and matters connected
with previous terrorist incidents. In
respect of “reasonableness”, the
Tribunal concluded that it was not
reasonable for the Claimant to take
offence at the incident – the
Claimant should have understood
that in using the phase, the

Respondent was not seeking to
associate Islam with terrorism –
rather they were seeking to
produce a suspicious item based
on possible threats to the airport.

The case didn’t stop there with the
Claimant appealing to the
Employment Appeal Tribunal,
arguing that the Tribunal’s decision
was perverse (i.e., that no
reasonable (there’s that word
again!) Tribunal, properly directing
itself on the law, could possibly
have reached that decision).

The central point of the Claimant’s
appeal was that the Tribunal had
found that it was “legitimate to
connect the sacred words of Islam
with a terrorist threat” and so the
Tribunal were thereby “in danger
themselves of perpetuating the
stereotyping of Muslims as

terrorists”. As such, their decision
was perverse. The EAT disagreed –
the proposition relied upon by the
Respondent, which the Tribunal
referenced, that some terrorists
used the sacred words of Islam in
connection with their terrorist acts
was not the same as the
proposition that some or most
Muslims are terrorists.

The EAT found that the Tribunal had
made proper findings and applied
the correct legal test. The EAT also
reiterated that the Claimant’s
perception alone, was not sufficient
to warrant a finding of harassment.

Our thoughts
So, what can we learn from this
case? It is a reminder that just
because someone feels they have
been harassed; it doesn’t
automatically follow that there will
be harassment under the legal test.
It is a concept to be particularly
aware of when considering staff’s
grievances – before upholding a
complaint of harassment (because
conduct was related to a protected
characteristic and made someone
feel humiliated, for example),
consider all the circumstances of
the case and, importantly, whether
it was reasonable for it to have the
effect the staff member is
claiming.



Mr Patel was a 26-year-old man
who suffered from dyslexia. He
completed his A-Levels and went
to university where he achieved a
first-class degree in Accounting
and Management as well as
exemptions towards his
qualifications with the Association
of Chartered Certified Accountants
(ACCA). Mr Patel worked as a
Finance Assistant alongside his
degree and was hired as a Trainee
Accountant thereafter, before
returning to education to get a
distinction in his MSc Management
course.

After finishing his education, Mr
Patel began working for Lucy A
Raymond & Sons, an independent
international insurance and
reinsurance broker, from 2

The accountant and the millennial

Normally we take all tabloid newspaper headlines with a pinch of salt; however, when one
this month read that a city accountant had lost his age discrimination case after his boss
called him a ‘demanding millennial’ we had to look at the judgment to see for ourselves.

November 2020. At his interview
before he was offered the role, Mr
Patel explained that he was
dyslexic to his interviewers which,
incidentally, became one of the
reasons he was offered the role.
Mrs Williams, who interviewed Mr
Patel, explained at the
subsequent Tribunal hearing that
she had historically set up a
dyslexia charity and that Mr Patel
was, in her own words, her ‘blue
eyed boy, my project to show
what people with dyslexia can
achieve’.

There were some teething issues
with Mr Patel’s employment
though. His manager was on
holiday when he started and,
from 5 November 2020, Mr Patel
along with most of Lucy

Raymond & Sons’ staff were
working from home due to the
pandemic. A combination of
technical issues and remote
training meant that Mr Patel’s
employment had a slow burning
start. There were also some
discussions between Mr Patel and
his employers over a pay
discrepancy, working time opt
outs and the payment of training
costs. Mr Patel wanted financial
support from his employer
towards the costs of his
continued ACCA training straight
away so that he could take the
first of his exams in March 2021.

Despite a slow burning start, it
was a surprise when Mr Patel
attended work in person at his
employer’s offices on 4 December
2020 and was informed that his
employment would be terminated.
Mrs Williams explained that Mr
Patel was too demanding,
something which was a common
trait amongst ‘millennials’, in
reference to Mr Patel’s continued
requests for support for his ACCA
qualifications.



Mr Patel subsequently submitted a
grievance and, when that failed,
brought a claim in the Employment
Tribunal. Mr Patel’s claim was very
extensive including a failure to
make reasonable adjustments in
respect of his dyslexia,
victimisation, and indirect
discrimination. As well as these
claims, Mr Patel also claimed that
Mrs Williams remark that he, as a
millennial (someone born between
1986 and 1996), was demanding,
was harassment – unwanted
conduct relating to Mr Patel’s age
that violated Mr Patel’s dignity or
created a hostile, degrading,
humiliating offensive, or
intimidating environment. The
Tribunal disagreed and rejected Mr
Patel’s harassment claim.

The Tribunal found that, when
giving his evidence, Mr Patel was
not concerned about millennials
(people his age) being stereotyped
as demanding. Instead, Mr Patel
was concerned that he personally
was being earmarked as
demanding or that he expected to
be handed things on a plate. In any
event the Employment Tribunal
found that the one off, off-the-cuff
remark on this occasion did not
cross the line to amount to
harassment.

For those of you are wondering how
Mr Patel got on with the rest of his
claim… spectacular failure, except
for one part of his claim for
discrimination arising from
disability on account of Mr Patel’s

dismissal. However, the Tribunal
did make it blindingly clear that
they had not heard from Mr Patel’s
manager or colleague who worked
closely with him. Had they given
evidence, this would probably have
been a different outcome.

In summary, whilst the headline
that grabbed our attention initially
was misleading, this case does act
as a timely reminder of how even
the smallest throwaway remark
can be dragged up in front of an
Employment Tribunal. The
employer might have been on the
right-hand side of the line this time
around, however, this may not
always be the case.

Do you have any specific employment
law questions that you want answers to?

In future editions of Nash Knowledge, we’ll take at least one question that we’ve
been sent, and we’ll publish a full answer and explanation.

So, now’s your chance to ask that employment law question that you’ve always
wanted an answer for!  We’re happy to keep it anonymous

if you prefer!

Just email us your question to marketing@nash.co.uk by the 20th of each month,
and we’ll pick the best one that we’ve been sent. The answer will be in the

following month’s edition!

#AskNash #AskUsAQuestion
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Interesting cases on the horizon
USDAW v Tesco Stores Ltd
– Due to be heard by Court of Appeal June 2022
Can a term be implied to prevent dismissal and re-engagement where the terms in dispute were promised to
be retained?

Harpur Trust v Brazel
– heard by the Supreme Court on 9 November 2021, appeal awaiting judgment
Concerns calculation of holiday pay for part year workers – is the 12.07% accrual rate previously
recommended by ACAS wrong?

Mackereth v The Department for Work and Pensions
– permissions to appeal out of time granted. Hearing on 18-19 October 2021 withdrawn from list for reasons
unknown. Heard by Employment Appeal Tribunal  28/29 March 2022 - Awaiting judgment
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion or belief
when he was suspended and dismissed for refusing to address transgender patients by their chosen
pronoun.

AMDOCS Systems Group v Langton
Due to be heard by Court of Appeal June 2022
Is an employee entitled to escalator payments under a long term sickness absence insurance scheme if they
were in his contract, but no longer provided by the insurer?

Higgs v Farmor’s School
Due to be heard by Employment Appeal Tribunal mid 2022
Is the belief that an individual cannot change their biological sex worthy of respect in a democratic society
and, therefore, potentially protected under the Equality Act 20210

Rodgers v Leeds Laser Cutting Ltd
Heard by Employment Appeal Tribunal on 12 April 2022 - awaiting judgment
Whether general concerns over COVID-19 are sufficient to bring a claim of automatically unfair dismissal
following a refusa to return to work, or whether the concerns have to relate to the specific work place.

Kong v Gulf International Bank (UK) Ltd
Due to be considered by the Court of Appeal in May 2022.
If an employee who has made a protected disclosure is dismissed for questioning the
recipient colleague’s integrity and understanding, is the dismissal because of the protected
disclosure?  The Employment Appeal Tribunal said no.



Important legislation changes ahead

2022 – the Employment Bill, finally?

Pay: all tips left to workers for example in bars and restaurants will be paid to the workers in full.

Family rights: new entitlement to neonatal leave and pay for parents of babies who are admitted
into hospital as a neonate (28 days old or less)

Predictable contract:  new right for all workers to request a more predictable contract

Maternity: automatically unfair dismissal and rights to suitable alternative roles extended
throughout pregnancy through to six months following return from maternity leave.



National Minimum Wage from 1st April 2022

Workers aged 23 or over (the National Living Wage): £9.50 per hour
Workers aged 21 to 22: £9.18 per hour
Workers aged 18 to 20:£6.83 per hour
Workers aged 16-17: £4.81 per hour
Apprenticeships: £4.81 an hour

Family Rights

From 3 April 2022, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will increase to
£156.66.

Taxation: Scotland
In Scotland, for the tax year 2022/23:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,162
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,163 to £13,118
Scottish Intermediate Tax Rate of 21% on earnings from £13,119 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2022/23:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2022-March 31st 2023)

Sick Pay

From 6 April 2022, the rate for Statutory Sick Pay will increase to
£99.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £123 per week.

The upper earnings limit for primary class 1 contributions is £967 per week

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £990 to £9,900 (Less serious cases)

Middle Band of £9,900 to £29,600  (cases that do not merit an award in the upper band)

Upper Band of £29,600 to £49,300 (The most serious cases), with the most exceptional cases capable
of exceeding £49,300)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £571

Limit on amount of unfair dismissal compensatory award: £93,878
Maximum guaranteed payment per day: £31


