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Unfortunately, as with many
areas of law, there isn’t a clear
line, but the case of Chell v
Tarmac Cement and Lime
Limited has given some very
helpful guidance.

In the Chell case, a contractor
was working for Tarmac and
had a difficult relationship with
Tarmac’s own fitters.  One day,
Mr Chell was working on site,
when one of Tarmac’ fitters put
two explosive pellet targets on a
bench close to Mr Chell’s ear
when he was bending down.
Where did he get the explosive
pellet targets?  He brought them
to work with him of course.
Odd you may think, what would
he do next?  Well, the Tarmac
employee hit them with a
hammer and caused them to
explode, thus causing Mr Chell
to suffer hearing loss to his
right ear and tinnitus.

So should Tarmac be liable for
Mr Chell’s injury.  It did, after all,
happen on their watch.

When deciding whether Tarmac
should be liable, the Court of
Appeal considered:

1. What was the nature of the
employee’s job and what
field of activities had been
assigned to him; and

2. Was there a sufficient
connection between the
position which the
employee was employed
and his wrongful conduct so
that it was right for the
employer to be liable.

In this case, the Court of Appeal
found that, given he had
brought the pellets on site
himself, the use of pellets was
not connected to the
employee’s job or the activities
assigned to him.  It further
found there was insufficient
connection between the

Am I liable?

It is well established that an employer can be held liable for the actions of their employees, but
where do you draw the line between an employee acting unreasonably and an employee doing
something completely beyond the pale?

employee’s role and the
conduct: the employee was not
furthering Tarmac’s business by
smashing the pellets and the
risk created by the employee in
doing so was not inherent in the
business.

As such, the Court of Appeal
found that Tarmac was not
liable for the frankly bizarre
action of its employee.

Our thoughts
This is a good reminder that,
whilst an employer can be
liable for the actions of their
employees; they are not liable
for every wrongful act that they
commit; however, it is
important that staff are
appropriately trained about
acceptable behaviour and their
roles are well-defined.

The fact that the explosive
pellets had been brought on-
site was a good indicator that
they were not connected to
Tarmac’s business; had the
explosive pellets been used in
Tarmac’s business, it would
have been easier to connect
the conduct to the employee’s
position and Tarmac could
have found the decision went
the other way.



In 2017 though, the Supreme
Court made the decision that
Employment Tribunal fees at
this level were unlawful. Since
then, there has been no
financial barrier shielding
employers from vexatious
claimants bringing weak claims
and, consequently, the number
of claims being brought against
employers has continued to
increase year on year.

It has never been easier for
individuals to bring an
Employment Tribunal claim. It is
a free shot – they don’t cost
anything to bring and, assuming
you complete the process
yourself, they don’t cost
anything to run. Even if a

claimant’s claim is completely
without merit, most employers
take a commercial view and
settle claims brought against
them as, in most cases, it costs
more to defend a claim than
settle it. Further, no matter how
small the risk may be, if an
employer ends up in front of a
Judge on a bad day, the
employer could lose, suffering
economic losses and
reputational damage. Even if an
employer did go to hearing and
win, costs orders against
claimants are rare, therefore,
the employer will almost
certainly never recover the
money it spent in defending the
claim. In short, claimants are in
a win/win position, whereas
employers are lose/lose.

Employment Tribunals & the Restriction of Proceedings Order

Between 2013 and 2017, it cost individuals, who were not entitled to a fee remission, £250 to
issue Employment Tribunal proceedings and £950 to take their case to a final hearing.

Considering how easy the
process is, it is refreshing that,
this month, the Employment
Appeal Tribunal in HM Attorney-
General v Taheri imposed a
Restriction of Proceedings
Order (‘RPO’) against a
claimant. An RPO prevents a
Claimant from bringing or
continuing Tribunal proceedings
without the Employment Appeal
Tribunal’s permission. It
effectively stops serial litigants
from abusing the tribunal
process and making unfounded
claims. In this case, the
Claimant, Mr Taheri, had
brought over 40 employment
tribunal claims over ten years
against a range of prospective
employers.



Mr Taheri had a pattern of
bringing discrimination claims
against prospective employers
following an unsuccessful job
application. He would seek
astronomical sums in
compensation and threaten the
employers with bad publicity or
reporting them to their
regulatory authority to force
settlement. If the employer
refused to settle, Mr Taheri
would usually withdraw his
claim (at no cost to himself),
however, on the two occasions
he did go to hearing, Mr Taheri
lost and was required to pay
costs back to the employer.
Whilst the decision to make an
RPO against Mr Taheri is a
welcome one, should it really
take 10 years and 40 claims for
this to happen?

Section 33 of the Employment
Tribunals Act allows the
Attorney General or Lord
Advocate to apply for an RPO
against a serial vexatious
litigant if a person ‘habitually,
persistently and without any
reasonable grounds institutes
vexatious applications in
proceedings to the Tribunal’. If
an RPO is granted, it can expire
after a given period or remain in
force indefinitely.

Vexatious proceedings are ones
with zero or very little chance of
success and are made to
inconvenience or harass an
employer. They are usually a
disproportionate measure and
are considered an abuse of the
court process. It makes no
difference whether the
proceedings are brought
against the same employer or
based on the same facts.

Our thoughts
In our view, whilst it is a
welcome relief that Mr Taheri
has been issued an RPO this
does not solve the overriding
issue. Employers are left
vulnerable to claimant’s
chancing their arm on an
employer paying out in
settlement to save themselves
the time, stress, and money in
defending a claim in full. Fees
may not be coming back to the
Tribunal system any time soon,
however, it should not take 10
years and 40 claims before it is
realised that an individual is
abusing an already generous
system.



The government have said,
however, that if you test positive
you should ‘stay home if you
can and avoid contact with other
people’. Government guidance
online also recommends that
the previous rules on self-
isolation are adhered to – a
rapid lateral flow test on day 5
and then a return to your normal
routine, provided you have
received negative rapid lateral
flow tests on two consecutive
days. ACAS have also
recommended self-isolating for
5 days if you test positive.

The contrast between the law
and government/ACAS
guidance has left employers in
somewhat of a predicament –
to help, we’ve answered some
commonly asked questions.

To self isolate or not…

On 24 February 2022, the self-isolation rules in England changed – it is now no longer a
legal requirement to self-isolate if you test positive for COVID-19.

Q – I have a staff member
who has tested positive, is
unwell and therefore hasn’t
come into work, what should I
pay them?

A - They will be entitled to
Statutory Sick Pay (‘SSP’)
from the fourth day of
absence (SSP is no longer
payable from the first day of
absence) or Company Sick
Pay, depending on your rules.

Please note, however, that
some employers are paying
full sick pay (even if staff are
normally entitled to SSP) to
encourage staff to be
transparent about testing
positive for COVID-19, as
they will not face a loss of
pay.

Q – What about staff who test
positive – is it safe to ask
them, or let them (if they want
to), come into work?

A - Firstly, employers have a
duty to ensure, as far as
reasonably practicable, that
staff are protected from
workplace risks (The Health
and Safety at Work Act 1974).
As such, whether its ‘safe’ for
the staff member to come into
work really depends on the
nature of the workplace.

To avoid any arguments to the
contrary, if a staff member
can work from home, we
would suggest that this is
facilitated whilst the staff
member is testing positive.

But what about staff who can’t
work from home? This
requires a careful analysis of
your workplace, with a strong
focus on what COVID-19
safety measures you have in



Do you have any specific employment law
questions that you want answers to?

In future editions of Nash Knowledge, we’ll take at least one question that we’ve been sent, and
we’ll publish a full answer and explanation.

So, now’s your chance to ask that employment law question that you’ve always wanted an
answer for!  We’re happy to keep it anonymous if you prefer!

Just email us your question to marketing@nash.co.uk by the 20th of each month, and we’ll pick
the best one that we’ve been sent. The answer will be in the following month’s edition!

#AskNash #AskUsAQuestion

place to minimise other staff
contracting the virus and, in
particular, to protect vulnerable
staff.

In our view, in the absence of
stringent COVID-19 safety
measures, most employers are
likely to take the view that a
staff member, who has tested
positive for COVID-19, should
stay at home to reduce friction
in the workplace as well as
ensuring that the virus doesn’t
spread through the remaining
workforce, leading to
increased levels of
absenteeism.

Q – I have an employee who
has tested positive but can’t
work from home and wants
to come to work, and I don’t
want them to come in as I’m
concerned about the virus
being passed onto other
staff. What should I pay
them?

A - As staff are, in accordance
with the legal test, ‘willing and
able’ to work, they should be
paid full pay. Some businesses
are putting a cap on permitted
absence, and thus full pay of 5
days, therefore mirroring
ACAS/government guidance.
The 5-day period is also
reflective of the current data,
showing that the likelihood of a
person still being contagious
with the virus after 5 days, is
significantly reduced.

Q – Now that Track and Trace
has gone, what can I rely on as
proof that someone has
COVID-19?

A - It appears that isolation
notes are still available from
NHS online and the NHS app.
As such, we would suggest
that employers continue to rely
on this as proof (if required).

Finally, it is also relevant to
note that free lateral flow tests
won’t be available from the
government after 1 April
(except for limited persons).
Boots have already said that an
individual lateral flow test will
cost £5.99. Therefore,
employers may wish to supply,
or contribute towards, staff’s
lateral flow tests - again, to
ensure that the spread of
COVID-19 is minimised as far
as possible in the workplace.
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Facts of the case:
Vacancies for permanent
positions at the Royal Mail mail
centre were put on a notice
board and offered first to direct
employees of Royal Mail.
Agency workers (like Mr Kocur)
were not eligible to apply. If
vacancies were advertised
externally, agency workers were
entitled to apply, in competition
with other external applicants.

As a result, Mr Kocur protested
to an Employment Tribunal that
Regulation 13 had been
breached as he was unable to
apply for the internal vacancies
notified on the notice board.

Employment Tribunal decision:
The express right to receive
information in Regulation 13
extended to an implicit right to
apply for relevant vacant posts.

Employment Appeal Tribunal
decision:
The right under the AWR 2010
was only to be notified of the
vacancies on the same basis
and with the same level of
information as directly recruited
employees. In addition, there
was no right to be considered
for internal vacancies on the
same terms as direct
employees.

And so, the AWR 2010
obligations were met as soon
as agency workers were
informed of the relevant
vacancies via the notice board.

Court of Appeal decision:
Regulation 13 had only entitled
Mr Kocur to have been notified
of job vacancies on the same
basis as directly recruited
employees but had not given
him the right to apply to, and be
considered for, the notified jobs
on the same terms.

Do agency workers’ right to be informed of vacancies extend to
a right to apply and/or be considered for the post?

Recently, the Court of Appeal considered the case of Kocur v Angard Staffing Solutions Limited
and clarified certain rights under the Agency Workers Regulations 2010 (AWR 2010), primarily
the right to be informed of vacancies (Regulation 13). Regulation 13 also outlines that agency
workers have the right to be informed of internal vacancies with the end-user.

Our thoughts:
This case has provided helpful
clarification around the rights
of agency workers, which will
be welcomed by employers.
At its core, the relationship
between hirers and agency
workers must be flexible, this
decision therefore
distinguishes that relationship
from the relationship between
hirers and direct recruits.

If the Court of Appeal’s
decision was in favour of Mr
Kocur submissions, it could
have meant that direct
employees, in a redeployment
pool, who were perfectly
competent to fill the vacant
post, would have lost out to an
agency worker.



To work out if an employer can
rely on the statutory defence,
there is a three-stage test to
take into consideration, as
follows:

1. any steps that have been
taken;

2. whether the steps taken
were reasonable; and

3. whether any other steps
should reasonably have
been taken.

In Tesfagiorgis v Aspinalls Club
Ltd and others, the employer
had developed several policies
and required newly inducted
employees to confirm that they
have read and understood
them. It had also rolled out
online training on appropriate
behaviour in the workplace.
However, this training was
insufficient to be effective,
which was illustrated by three
managers not dealing with an
incident as they should have
done only a few weeks after the

Employers can be vicariously
liable for any discriminatory acts
carried out by its employees
during the course of
employment. If an employer can
show that it took all reasonable
steps to prevent an employee
from doing the discriminatory
act alleged, it may be able to rely
on the statutory defence of
having taken “all reasonable
steps”.

To rely on the statutory defence,
you must have taken such steps
before the act of discrimination
or harassment occurred. It is not
enough to show that you acted
reasonably in response to a
complaint.

What does it mean when we
say, “all reasonable steps”?
It is a high threshold covered
under section 109(4) of the
Equality Act 2010, which
provides:

“(4) In proceedings against
A’s employer (B) in respect of
anything alleged to have been
done by A in the course of A’s
employment it is a defence
for B to show that B took all
reasonable steps to prevent
A—

(a) from doing that thing,
or

(b) from doing anything
of that description.”

Defending discrimination claims: all reasonable steps
defence

Can an employer rely upon this defence, or is any such defence bound to fail?



On the other hand, it stated that
there may be circumstances in
which the defence can be made
out; for example, where an
employee has undergone high-
quality training but is
contemptuous of it and
continues to harass, and the
employer is unaware of the
continuing harassment.

It is a high bar to reach, but if an
employer does everything it
possibly can to prevent
discrimination and harassment
in the workplace, it is possible
to succeed in relying on the
statutory defence.

training had been delivered. It
had also been acknowledged
that racist incidents were a
regular occurrence on the
gaming floor. The tribunal
considered that more specific
and targeted training should
have been provided on how to
deal with patrons’ racist or sexist
behaviour, certainly more than
the one slide which was
provided in its presentation. The
tribunal also said that the
employer needed a system to
ensure that employees
understood and knew what to do
in such challenging situations. It
is therefore not enough to only
provide brief training as a box-
ticking exercise.

In Allay (UK) Ltd v Gehlen, the
EAT upheld a tribunal’s finding
that an employer had failed to
take all reasonable steps to
avoid an employee being
racially harassed by another,
and it went even further by
stating that it could not rely on
“stale” equality and diversity
training. The EAT found that the
training had been conducted
about one year and eight
months before Mr Gehlen
began his employment and two
years and eight months before
his dismissal. The harassing
employee thought their racist
comments were “banter”, and
other colleagues, including
managers, who had completed
the training took no further
action; the EAT said this
evidenced the fact that the
training was insufficient.



3. Consider any initiatives
which are proposed by
employees and act on
them if it would be
reasonable to do so.

4. Ensure managers are fully
aware of what action they
should take if any
discriminatory comments
are heard in the workplace,
and ensure they are made
aware of the importance
of not ignoring or
tolerating such behaviour.

5. Deal with complaints
effectively and take
appropriate disciplinary
action. Ensure action is
taken, and not ignored.

In summary, reasonable steps
will usually include:

● Having and effectively
implementing an equal
opportunities policy and an
anti-harassment and
bullying policy and
reviewing those policies as
appropriate.

● Making all employees aware
of the policies and their im-
plications.

● Training managers and
supervisors in equal
opportunities and
harassment issues.

● Taking steps to deal
effectively with complaints,
including taking appropriate
disciplinary action.

If an employer feels that there
are more steps that they could
have taken to prevent
harassment in the first place,
then it is unlikely that they will
be able to successfully rely on
the statutory defence.

Practical steps
Employers should:

1. Review their training
materials and ensure they
are targeted, and
comprehensive (explaining
how to deal with racist or
sexist behaviour and
adequately address the
issues that are known to
exist in the workplace and
enable employees to apply
what they have learned).

2. Ensure policies are up to
date and implemented
effectively (as listed
above). Make employees
aware of them and their
implications.



Interesting cases on the horizon

Harpur Trust v Brazel
– heard by the Supreme Court on 9 November 2021, appeal awaiting judgment
Concerns calculation of holiday pay for part year workers – is the 12.07% accrual rate previously
recommended by ACAS wrong?

Mackereth v The Department for Work and Pensions
– permissions to appeal out of time granted. Hearing on 18-19 October 2021 withdrawn from list for reasons
unknown. Hearing relisted on 28 March 2022.
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion or belief
when he was suspended and dismissed for refusing to address transgender patients by their chosen
pronoun.

AMDOCS Systems Group v Langton
Due to be heard by Court of Appeal June 2022
Is an employee entitled to escalator payments under a long term sickness absence insurance scheme if they
were in his contract, but no longer provided by the insurer?

Higgs v Farmor’s School
Due to be heard by Employment Appeal Tribunal mid 2022
Is the belief that an individual cannot change their biological sex worthy of respect in a democratic society
and, therefore, potentially protected under the Equality Act 20210

Rodgers v Leeds Laser Cutting Ltd
Due to be heard by the Employment Appeal Tribunal in April 2022
Whether general concerns over COVID-19 are sufficient to bring a claim of automatically unfair dismissal
following a refusa to return to work, or whether the concerns have to relate to the specific work place.



Important legislation changes ahead

2022 – the Employment Bill, finally?

Pay: all tips left to workers for example in bars and restaurants will be paid to the workers in full.

Family rights: new entitlement to neonatal leave and pay for parents of babies who are admitted
into hospital as a neonate (28 days old or less)

Predictable contract:  new right for all workers to request a more predictable contract

Maternity: automatically unfair dismissal and rights to suitable alternative roles extended
throughout pregnancy through to six months following return from maternity leave.



National Minimum Wage from 1st April 2022

Workers aged 23 or over (the National Living Wage): £9.50 per hour
Workers aged 21 to 22: £9.18 per hour
Workers aged 18 to 20:£6.83 per hour
Workers aged 16-17: £4.81 per hour
Apprenticeships: £4.81 an hour

Family Rights

From 3 April 2022, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will increase to
£156.66.

Taxation: Scotland
In Scotland, for the tax year 2022/23:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,162
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,163 to £13,118
Scottish Intermediate Tax Rate of 21% on earnings from £13,119 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2022/23:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2022-March 31st 2023)

Sick Pay

From 6 April 2022, the rate for Statutory Sick Pay will increase to
£99.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £123 per week.

The upper earnings limit for primary class 1 contributions is £967 per week

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £900 to £9,100 (Less serious cases)

Middle Band of £9,100 to £27,400  (cases that do not merit an award in the upper band)

Upper Band of £27,400 to £45,600 (The most serious cases), with the most exceptional cases capable
of exceeding £45,000)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £571

Limit on amount of unfair dismissal compensatory award: £93,878
Maximum guaranteed payment per day: £31


