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We had produced a lovely “how
to” guide to go here in relation
to how to process the
government’s requirement that
front line staff in CQC regulated
activities should be vaccinated
and, just before publication, the
requirement has gone back to
consultation and the deadline of
1 April 2022 has been kicked
into the long grass.

Given that the Labour party and
much of the Conservative party
support abandoning
compulsory vaccination, we
think it is unlikely to rear its
head again unless a new
aggressive form of COVID
arises.  If anyone would like to
see what had been put together,
just let us know and we’re
happy to share it with you!

To fill some space, we thought
we might draw a line under the
“Gay Cake” case which seems
to have gone on forever.

After a seven year battle, which
followed a baker declining to
put a pro-gay marriage
message on a cake due to their
religious belief, the Supreme
Court rejected the case on the
basis that the Claimant was not
declined service because they
were gay, but because of the
message that they were asking
to be put on the cake.

The Claimants then took their
case to the European Court of
Human Rights and have been
turned away.  It has been
publicised that the Claimant
“lost”; however, things are never

Well that was annoying!

Why can’t people make up their mind on compulsory vaccination?  Also, where are we on the
gay cake story?

quite that simple.  What actually
happened is that the European
Court of Human Rights declined
to hear the case as the
Claimant had not invoked their
human rights before the UK
courts – essentially, they had
made discrimination arguments
before the UK courts; not
Human Rights arguments, so
the court simply couldn’t hear
the case.

So, where now?  Will they buy
another cake?  The Claimant is
considering bringing a fresh
case in the UK courts, which
would deal with human rights
issues so, if unsuccessful in the
UK, it could then be considered
by the European Court of
Human Rights.  It might be
another seven years before we
finally get an answer on this
one.



equitable to do so (in
discrimination claims) and
where it was not reasonably
practicable for a claim to be
submitted in the timeframe
(unfair dismissal claims). The
Employment Tribunal has
historically been reluctant to
allow claims presented out of
time to be considered; however,
the Appeal Tribunal has gone
against the grain in this month’s
case and allowed claims of
historical discrimination to
proceed.

The Claimants brought claims
of discrimination spanning
across a two-year period
culminating in their resignation
in April 2019. Ms Leishman, one
of the Claimants, was
diagnosed with cancer in
October 2016. She alleged that
both her and her husband had
been discriminated against
since her return to work in
September 2017. Both of the
Claimants submitted
grievances in July and August
2018 following Ms Leishman’s
subject access request which
revealed, what she considered

The decision of the
Employment Appeal Tribunal
this month in the case of Wells
Cathedral v Souter throws this
into doubt and highlights when
a Tribunal will find it just and
equitable to extend time limits
for presenting a claim of
discrimination out of time.

Firstly, the law as it currently
stands means that most (not
all) employment tribunal claims
must be presented within three
months of the date that they
arise. In discrimination claims,
this would be the date of the
last discriminatory act. In
dismissal cases, the date of
dismissal. The clock is ticking
so to speak from the moment
the potential claim arises.

There are some exceptions to
the three-month rule though.
The most obvious of these
being the ‘stop the clock’
principle for ACAS early
conciliation. The Employment
Tribunal can also group
together historical instances of
discrimination that are outside
the three-month period to form
a series of discriminatory acts
(assuming the last of these
discriminatory acts falls within
the three-month period) to be
considered together.

The ultimate power to decide
what can or cannot be
considered, however, rests with
the Tribunal themselves. They
have the power to increase the
time limit for presenting a claim
or parts of a claim as they see
fit assuming it is just an

Out of time

Apparently, it takes around three months of training for an amateur to prepare for a half
marathon run. I wouldn’t know if this is true, not being a runner; however, I do know that a
disgruntled employee has three months from the date of their last complaint to lodge a
claim with the Employment Tribunal. Well at least that’s what I thought I knew.



to be, a plan to undermine both
her and her husband. Ms
Leishman’s grievance was not
upheld, and her husband’s was
subsequently not heard.

The Claimants brought claims in
the Employment Tribunal in April
and July 2019 at which the
Respondent argued that they
were out of time. At a Preliminary
Hearing, the Tribunal agreed that
it was just and equitable to
extend the time period for claims
relating to the Equality Act as,
although the arguments for and
against extending the time limits
were finely balanced, the
submission of a grievance and
the willingness to exhaust
internal procedures first weighed
heavily in the Claimant’s favour.
The Tribunal also noted that, as
the Respondent had been put on
notice from August 2018 of
allegations of discrimination,
evidence had been preserved,
rather than having been lost
which could have prevented the
Respondent from properly
defending the case. The
Respondent subsequently
appealed.

Ignoring the merits of the
Claimant’s claim (which is still
meandering through the Tribunal
process), the Appeal Tribunal
found that whether to extend the
time limits because it is just an
equitable to do so is case
sensitive. Tribunals should
consider which factors are
relevant and the weight they
carry. Certain things, such as the
length and reason for the delay

will be commonly relevant;
however, the Tribunals should
avoid using a standard process
and look at the facts together.
The appeal was, therefore,
dismissed.

The Appeal Tribunal did also
address what relevance the
Claimant’s grievance had in
relation to justifying an
extension. Submitting a
grievance does not
automatically, by itself, justify an
extension of time; however, it
can play a part. There is no rule
that for a time extension, there
must be something supporting
an extension. Not one factor will
necessarily be decisive to justify
an extension, it will rely on a
balancing act of all factors.

Our thoughts
What we can take away from
this case is that just because a
claim has been submitted, on
the face of it, out of time, does
not necessarily mean that the
Tribunal will reject a claim out
of hand – it has a very wide
discretion to extend the time
limit to bring a claim in
discrimination cases and will
very often exercise that
discretion.  Don’t think that,
because three months has
elapsed, it is safe to think that
the risk of litigation has passed
– it often hasn’t.



1. As the claimant was neither
a client or customer it did
not mean that he had to be
an employee or worker. This
means that just because it
had been shown that he
was not a self-employed
contractor, this did not nec-
essarily mean that he must
therefore be an
employee/worker because
he had done some work for
the company. Individuals
that do work for a company
may not be either an
employee/worker or a self-
employed contractor.

2. The claimant could have
been substituted for some-
one else (even though the
issue was unlikely to arise in
practice).

There was no written contract
or documentation relevant to
the claimant’s claimed
employment status. Further, no
evidence was provided of any
relevant oral agreement
between the parties. The
claimant and his brother were
co-directors and 40/60
shareholders of the company.
The claimant took holiday when
he wished, decided his own
hours, and his brother had no
say in how he undertook his
work.

The brothers had established an
agreement whereby they were
each remunerated equal

monthly ‘salaries’ which were
fixed occasionally on account of
how much the company could
afford. These payments were
made irrespective of how many
hours had been worked by the
brothers.

The Employment Tribunal found
that the Claimant was neither
an employee nor a worker, so
he appealed the decision to the
EAT

The EAT rejected the claimant’s
appeal of employment status
for these reasons:

Employment status - could a director and 40% shareholder
of a company bring employment tribunal claims?

Recently, the Employment Appeal Tribunal (EAT) considered the case of Rainford v Dorset
Aquatics Ltd to determine whether a director and 40% shareholder of a company could bring
employment tribunal claims for unfair dismissal, notice pay, unlawful deductions and
holiday pay. Claims such as these, could only be valid if the claimant could demonstrate that
he was an employee of the company.



3. The level of the Claimant’s
control over the company
and the fact that he had
shared the same risks with
his brother were referable to
his status as a
director/shareholder and not
directly relevant to the ques-
tion of whether he was an
employee or worker.

Do you have any
specific employment law
questions that you want

answers to?
In future editions of Nash Knowledge, we’ll take at least one question that we’ve

been sent, and we’ll publish a full answer and explanation.

So, now’s your chance to ask that employment law question that you’ve always
wanted an answer for!  We’re happy to keep it anonymous if you prefer!

Just email us your question to marketing@nash.co.uk by the 20th of each month,
and we’ll pick the best one that we’ve been sent. The answer will be in the following

month’s edition!

#AskNash #AskUsAQuestion

Our Thoughts

This case reiterates that, just
because an individual is a
director and shareholder of a
company, it does not
necessarily follow that they are
not also an employee or worker.
The fact that someone takes
risks in setting up a company
and has control over the
company, does not prevent
them from being an employee
of that company.

What is important is to consider
the test for employment status:
is there an agreement to do
work; does that work have to be
done personally; and is there
control over how that work is
done.  In this case, it was found
that the Claimant did not pass
this test, but that certainly won’t
always be the case and it is
important to document what is
intended from the outset as this
could have avoided what we
imagine was an unpleasant
dispute between two brothers.
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The EAT decided that both
Tribunals had applied the law to
the evidence given in each case
properly and so rejected P’s
appeal and also rejected Oxford
University’s appeal against the
decision in E’s favour.

The EAT said that it is possible
for different Tribunals to reach
different conclusions when
considering the same rules
applied by the same employer
in respect of the same aims.

While the person in the street is
likely to shake their head and
say the law is mad, in fact it is
perfectly logical.

Applying different evidence to
the same law a different
outcome is perfectly
understandable – sort of!
Anyway, the case is off to the
Court of Appeal, so we will see
if they think it is perfectly
understandable.

Pitcher V Oxford University is a
case in point.

Oxford University introduced a
compulsory retirement age of
67.

P was a Professor at the
University and was made to
retire at 67. His claims of age
discrimination were dismissed
by an Employment Tribunal.

E was also a Professor at Oxford
University.  He was also made to
retire after a short extension of
employment beyond 67. His
claims of age discrimination and
unfair dismissal were upheld by
a different Employment Tribunal.

So P lost and E won on very
similar facts.

P appealed to the Employment
Appeal Tribunal and Oxford
University appealed against the
decision that E had been
discriminated against and
unfairly dismissed.

The EAT heard both appeals at
the same time.

Oxford University justified its
retirement age on the ground
that they wanted to promote
intergenerational fairness,
maintain career progression
opportunities, facilitate
succession planning and
promoting equality and
diversity.

Fine words of course unless
you are 67 and are able and
want to carry on working.

Is the law a bit weird?

You can sometimes sympathise with the person in the street who thinks the law is a bit
more than weird.



Interesting cases on the horizon

Flisher v Kent County Council
– due to be heard by the employment tribunal
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel
– heard by the Supreme Court on 9 November 2021, appeal awaiting judgment
Concerns calculation of holiday pay for part-time term-time workers

Mackereth v The Department for Work and Pensions
– permissions to appeal out of time granted. Hearing on 18-19 October 2021 withdrawn from list for reasons
unknown. Hearing relisted on 28 March 2022.
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion or belief
when he was suspended and dismissed for refusing to address transgender patients by their chosen
pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University)
– judgment handed down by the EAT on 27 September 2021. Permission to appeal to the Court of Appeal
sought. Awaiting decision from Court of Appeal on the papers.
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The EAT
upheld two opposing employment tribunal decisions on whether a directly discriminatory compulsory
retirement age was objectively justified. The EAT confirmed that neither tribunal had erred in law but rather
the different conclusions were justified due to the material differences in the evidence presented to each
tribunal.

Chell v Tarmac Cement and Lime
– heard by the Court of Appeal on 24 November 2021, awaiting result of a reserved judgment.
Whether an employer is vicariously liable for the consequences of an employee’s practical
joke in the workplace.



Important legislation changes ahead

2022
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.



National Minimum Wage from 1st April

Workers aged 23 or over (the National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20:£6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

Family Rights

From 5 April 2021, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will increased to
£151.97 (and from 6 April 2021, Maternity Allowance increased to the same
amount).

Taxation: Scotland
In Scotland, for the tax year 2021/22:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,097
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,098 to £12,726
Scottish Intermediate Tax Rate of 21% on earnings from £12,727 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2021/22:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2021-March 31st 2022)

Sick Pay

From 6 April 2021, the rate for Statutory Sick Pay will increase to
£96.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £120 per week.

The upper earnings limit for primary class 1 contributions is £967 per week.

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £900 to £9,100 (Less serious cases)

Middle Band of £9,100 to £27,400  (cases that do not merit an award in the upper band)

Upper Band of £27,400 to £45,600 (The most serious cases), with the most exceptional cases capable
of exceeding £45,000)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £544

Limit on amount of unfair dismissal compensatory award: £89,493

Maximum guaranteed payment per day: £30


