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Calculating pay for national
minimum wage purposes can
be a minefield, however, the
basic principle is to calculate
the amount an employee earns
across a pay reference period
(how often they’re paid),
subtract any applicable
deductions, and divide by the
number of hours the worker has
worked. Although we could
write for hours on pay reference
periods, how to calculate total
remuneration and number of
hours worked, the case of
Augustine v Data Cars Ltd in the
Employment Appeal Tribunal in
July this year focuses on
deductions from pay and how
this affects an employee’s
entitlement to the national
minimum wage.

Below the minimum

National minimum wage is the minimum amount an employer can pay an employee or
worker per hour. This year that minimum is £8.91 for workers aged 23 and over, dropping to
£4.62 for workers aged between 16 and 17 years old.

Mr Augustine worked as a mini
cab driver for Data Cars Ltd.
Following a preliminary hearing,
he was found to be both an
employee and a worker and,
therefore, was entitled to
receive national minimum
wage.

As part of his employment, Mr
Augustine was required to pay
Data Cars from his wages a
‘circuit fee’ of £148 per week
and £12 a week for renting
equipment fitted to his car for
journey recording purposes. Mr
Augustine was also required to
have a particular level of
insurance cover (£2,035) and
pay for his fuel (£960). Finally,
Mr Augustine was required to
keep his car clean and tidy, a

car which he rented from a
company associated with his
employer, incurring £310 of
valet costs in doing so, and was
given the option of purchasing a
uniform from Data Cars to
receive more lucrative job
offers, which he did.

Under the National Minimum
Wages regulations, deductions
that are made by the employer
(or paid by the employee) in
respect of a worker’s
expenditure in connection with
their employment does count
as a deduction for the purposes
of minimum wage. In other
words, the cost of the
expenditure (for example,
purchasing tools or equipment)
is subtracted from the workers
hourly rate for national
minimum wages purposes. If
the new hourly rate is below the
national minimum wage, the
employer has breached the
regulations and could face a
fine and naming and shaming
on the Government website, in
addition to repaying the
deductions.



At Mr Augustine’s hearing, the
Employment Tribunal agreed that
the fuel costs, insurance costs,
circuit fees, equipment rental
costs and cleaning costs incurred
by Mr Augustine should be
deducted from his total earnings
when calculating whether he was
paid the national minimum wage
as these expenses were required
to fulfill his employment. The
rental payments for the car and
the uniform, however, fell outside
the regulations as Mr Augustine
had the option to perform his role
using his own car if he wished
and wearing uniform was
optional. Mr Augustine was not
satisfied with this decision and
appealed to the Employment
Appeal Tribunal.

On appeal it was clarified that the
test for whether a deduction for
national minimum wage
purposes isn’t whether the
expense is optional or not it is
whether the deduction was ‘in
connection’ with the employment.
The fact that the Claimant could
have used another vehicle or
could have chosen not to wear
the uniform was not relevant. The
only relevant factor is whether
the expenditure is in connection
with the employment and, as Mr
Augustine’s car rental and
uniform were clearly connected
to his employment, the
deductions should be considered
for national minimum wage
purposes.

Comment
In our view, this judgment
expands on the previous
understanding of National
Minimum Wage deductions:
moving from items of
expenditure that a worker was
required to make in connection
with their employment
amounting to deductions for
minimum wage purposes, to any
amount spent by a worker in
connection with a worker’s
employment, whether or not it
was strictly required or just the

employee’s choice, amounting
to a deduction for minimum
wage purposes.  This has the
potential to greatly expand on
the areas where employers are
at risk of inadvertently
breaching the minimum wage
requirements and employers
need to think carefully about any
purchases that a worker might
make connected to their
employment – whether or not
these were directly required by
their employer.



excludes training provided on a
course by an educational
institution, so vocational
training should be excluded
from working time under UK
law.

The difficulty, however, is that
under the law which led to us
leaving the European Union,
courts and tribunals may still
"have regard" to post-Brexit
ECJ case law "so far as it is rel-
evant to any matter before the
court or tribunal".  This case,
therefore, will be an interesting
test of how far Judges are
willing to interpret UK law to
make it compliant with
European decisions when they
are no longer obliged to do so.
Watch this space!

The European Court of Justice,
considering the case under the
European version of our
Working Time Regulations, the
Working Time Directive, found
that time spent doing vocational
training at the employer’s
request outside of their normal
working hours amounted to
“working time” for the purposes
of the Working Time Directive.

This, of course, has implications
for rest breaks and maximum
working hours: if someone is
performing vocational training
until 11pm, they would not be
able to start their normal work,
for example, at 9am as they
wouldn’t have an 11 hour break.

Comment

There is good news, however,
this decision obviously falls
after the end of the Brexit
transition period.

This means that the ECJ
decision is not binding on the
UK. Nevertheless, this decision
will still be very important as
our Working Time Regulations
1998 are based closely on the
Working Time Directive.

The parallels between the two
are even more interesting when
you consider that the decision
in this case conflicts directly
with our definition of working
time in the UK. Our definition of
working time expressly

Is training time considered working time?

Should an employee receive remuneration in respect of time spent in vocational training?
This was the question before the European Court of Justice in the case of BX v Unitatea
Administrativ Teritoriala D.



● whether the victim works
with the abuser (this will
require particularly careful
management), and how that
can impact on safety at
work or result in
performance issues.

● whether the employer can
accommodate for flexible
working – more flexibility
can be helpful to employees
affected to enable them to
access any support they
need, such as time off work
to access services as well
as time and space within
work to make calls and
other arrangements.

● what an employer can offer
in terms of financial
support, including paying
salaries into separate
accounts, and providing
access to counselling or
other health-related
services.

● how an employer can make
sure an employee’s
whereabouts is not
accessible.

You may be wondering, “how
does this have anything to do
with employment law?”

The answer is simple: Due to
the impact COVID-19 had on the
rise in domestic abuse, it
became necessary for more to
be done to combat it and
employers are expected to
assist with this. Work can
sometimes be seen as an
escape for victims of domestic
abuse. Employers are asked to
raise awareness of it and learn
to spot the signs of abuse,
knowing how to respond to a
disclosure from an employee
and knowing how to direct staff
to specialist domestic abuse
and victims’ organisations.

Employers must strike the right
balance between offering
support, providing a safe and
inclusive workplace
environment, all the while
without making assumptions or
putting pressure on individuals
to make disclosures. This will
understandably be difficult to
do in practice. So what do we
need to consider in order to
offer support?

We would suggest the following
considerations:

● whether there should be a
trained point of contact
within the organisation who
a victim of domestic abuse
can reach out to.

Domestic abuse: no longer behind closed doors

As most of you will know, domestic abuse had risen during COVID-19 with its lockdowns
and restrictions, making it more frequent and more severe. It has always been an issue, but
one which is not widely spoken about – until now.



● whether an employer can
provide safe parking spaces,
and/or accompany staff to
buses or trains, where
necessary.

These are all the initial steps
towards developing a safe and
inclusive workplace environment,
where victims can feel confident
to disclose domestic abuse.
Having the characteristics of a
supportive workplace will
address the above, recognise
domestic abuse as a problem,
and demonstrate these issues
are dealt with seriously,
respectfully, and carefully.

Do you have any
specific employment law questions

that you want answers to?

In future editions of Nash Knowledge, we’ll take at least one question that we’ve
been sent, and we’ll publish a full answer and explanation.

So, now’s your chance to ask that employment law question that you’ve always
wanted an answer for!  We’re happy to keep it anonymous if you prefer!

Just email us your question to marketing@nash.co.uk by the 20th of each month,
and we’ll pick the best one that we’ve been sent. The answer will be in the

following month’s edition!

#AskNash #AskUsAQuestion

This will include believing a
victim and ensuring
confidentiality in any process
that follows, ensuring that the
trust that has been put in the
employer in respect of the
disclosure of often very personal
information is respected.

Remember that employers owe a
duty of care to their employees
(both statutory duty for health
and safety and the common law
duty of care) to take all
reasonable steps to protect
employees from wrongful acts of
co-workers and third parties.
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employee / workers. However, it
is always worth evaluating your
own interests and how these
are being or should be
protected. By way of example,
some common restrictions deal
with the following: -

● An employee or worker
leaves the business and
sets up in competition or
with a competitor;

● An employee or worker
leaves the business and
approaches the employees
of his former employer to
come and work with him;

● An employee or worker
leaves the business and
then approaches that
businesses clients for work;

● An employee or worker
leaves the business and
then provides work for the
businesses clients through
his new employer.

An important tool in their arsenal
is the restrictive covenant.

What are restrictive covenants?
Restrictive covenants, as the
name suggests, are a promise
given by a person not to do
something. Restrictive
covenants in an employment or
service contract, are promises
given by employees or workers
(or even directors of a company)
not to do something after their
employment / engagement
comes to an end.
It is important to note that
restrictive covenants do not
exist more broadly at law. This is
to say that, unless they are
agreed with the employee

typically as a term within their
employment or service contract,
that they cannot be relied upon.
For example, there is no
restriction on an employee
going to work for a competitor,
unless he or she has expressly
agreed not to.

Why are restrictive covenants
important?
Restrictive covenants can be
vitally important in protecting a
range of business interests
which are otherwise afforded no
protection. The value of these
restrictions will vary from
business to business and will
depend upon the nature of its
services and the position of the

Protecting your business: Restrictive Covenants

The economic impact of the recent lockdowns has made for an unusually challenging last
18 months. Business and workers have had to adapt, with companies evolving their
revenues streams and many employers changing sectors. In the face of this upheaval, and
certainly with the coming to an end of the government’s furlough scheme, it is important for
businesses to remain savvy to the options open to them in protecting themselves.



All these are fairly common
scenarios presenting risk to
businesses, through loss of staff,
revenue or reputation. To what
extent is your business protected
in these scenarios?
Properly worded restrictive
covenants can address each of
the above and go some way to
protecting your businesses
interests.

What can we do?
The first step should always be
to consider carefully what the
business wishes to protect. The
“knowledge” of the company?
The equipment? The staff? A list
of suppliers who provide the best
prices? Details of deals?
Production methods specific to
the company? Details of the
negotiations for the new
premises? These can all be
included in a well written
employment or service contract,
which, alongside appropriate
“confidentiality” provisions,
strengthens a company’s legal
position.

However, it is important that
restrictive covenants are
correctly thought through and
worded properly. By definition,
their affect is to restrict trade,
which is against public policy
and generally unlawful. A
restrictive covenant is only valid
at law insofar as it does no more
than protect a legitimate
business interest. In practice,
this means than the following

should be considered in respect
of each restrictions: -

● Is it necessary? Is the interest
which is being protect already
protected elsewhere? For
example, if the risk being
protected is the risk that an
employee will take client
pricing lists with him, is this
already protected by
confidential information
provisions stated elsewhere in
a contract?

● Is the restriction too wide?
This means making sure that
the restriction is doing no
more than protecting a
business interest. For example,
if the concern is the risk that
an employee goes to work for
a competitor down the road, it
would make little sense for the
restriction to prevent the
employee working for a
competitor in another part of
the country.

● Is the restriction too long? Any
restriction which is not limited
in time will be invalid and
should only last as long as
necessary in protecting the
business interest. This period
will really depend on the
interest being protected but
anything longer than 12
months is unlikely to be held
as lawful.

Restrictive covenants often
come into play in scenarios
where employees who leave a
company to set up a business
themselves and approach the
current employees to poach
them; or competes with the
company using the company’s
resources, gained through their
employment. This is, sadly, more
commonplace than you would
expect. Without a contract with
the appropriate restrictive
covenants in place, a company
will have very limited options to
stop the employees from
misusing the information.



This article has been written
by Ceren Fox, a Solicitor in
our Commercial Disputes
Resolution team. You can
reach Ceren on 01752
827120 or through her email
- cfox@nash.co.uk

A contract clearly setting out
these obligations and
restrictions, and, signed by
employees, creates a solid
advantage for business owners if
there is a breach of contract by
the employees during or after
their employment. It is easier to
take action on something that
has been set out and agreed
between the parties than
struggling to prove that there has
been a breach because there is
no contract in place, or the
contract does not have
restrictive covenants.

What happens if an employee or
worker does not comply with a
restriction?
If an employee or worker puts
themselves in breach of a
restrictive covenant then this will
amount to a breach of their
employment / service contract.
In such a scenario, two main
options will likely be available.

Firstly, the business may apply to
court for an injunction,
preventing the employee’s
continued breach of the
restriction. The value in this is
really to prevent further damage.
If, for example, the employee has
already approached employees
or made contact with clients, an
injunction is unlikely to have any
practical effect.

Secondly, the business may
claim against the employee for
damages, representing the
financial losses to the business
caused by the breaches. In
practice, this may be the value of
lost business caused by the
employee having poached work
or clients.

These options can be taken
forward together and the best
approach will depend on the
nature of the breaches and the
impact they have on your
business.

In Summary
Having well drafted
employment or service
contracts in place, reflecting
what the company wishes to
protect, can be very valuable
to a business and may save
on time and costs in the long
run.

It is important for business
to routinely review the
interests that need
protecting to ensure that
their contracts and
restrictions are up to date.
For the reasons set out
above, having out of date
restrictions can make them
unenforceable as they may
be seeking to do something
which is no longer limited to
the businesses current
business interests.
Should you wish to discuss
how your business needs can
be protected or wish to
discuss the content of your
existing contracts, we would
be happy to assist.

https://nash.co.uk/business/commercial-dispute-resolution/
https://nash.co.uk/business/commercial-dispute-resolution/
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Interesting cases on the horizon

Flisher v Kent County Council
– due to be heard by the employment tribunal
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Harpur Trust v Brazel
– heard by the Supreme Court on 9 November 2021, appeal awaiting judgment
Concerns calculation of holiday pay for part-time term-time workers

Lee v Ashers Baking Co Ltd and others
– application to appeal to the ECtHR lodged, admissibility to be decided
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage” to a gay
customer?

Mackereth v The Department for Work and Pensions
– permissions to appeal out of time granted. Hearing on 18-19 October 2021 withdrawn from list for reasons
unknown. Hearing relisted on 28 March 2022.
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion or belief
when he was suspended and dismissed for refusing to address transgender patients by their chosen
pronoun.

Pitcher v Oxford University (conjoined with Ewart v Oxford University)
– judgment handed down by the EAT on 27 September 2021. Permission to appeal to the Court of Appeal
sought. Awaiting decision from Court of Appeal on the papers.
Whether the employer had a legitimate aim when implementing a retirement policy of 67 years. The EAT
upheld two opposing employment tribunal decisions on whether a directly discriminatory compulsory
retirement age was objectively justified. The EAT confirmed that neither tribunal had erred in law but rather
the different conclusions were justified due to the material differences in the evidence presented to each
tribunal.

Chell v Tarmac Cement and Lime
– heard by the Court of Appeal on 24 November 2021, awaiting result of a reserved judgment.
Whether an employer is vicariously liable for the consequences of an employee’s practical
joke in the workplace.



Important legislation changes ahead

2021
Compulsory Vaccinations
From 11 November 2021 there will be a legal requirement for care home staff in England to be fully
vaccinated against Covid-19, unless they have a medical exemption

2022
Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and
restaurants will be paid to the workers in full.

Employment Bill
Will the Employment Bill, announced in the Queen’s speech in December 2019, be brought in?

Whistleblowing Directive
the UK is now not obliged to implement this Directive which would require public and private
organisations with more than 50 employees (or financial services organisations) to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation
of this Directive will depend on the government’s willingness to extend these protections and to
align with EU standards.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents,
which could be interesting.



National Minimum Wage from 1st April

Workers aged 23 or over (the National Living Wage): £8.91 per hour
Workers aged 21 to 22: £8.36 per hour
Workers aged 18 to 20:£6.56 per hour
Workers under 18: £4.62 per hour
Apprenticeships: £4.30 an hour

Family Rights

From 5 April 2021, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will increased to
£151.97 (and from 6 April 2021, Maternity Allowance increased to the same
amount).

Taxation: Scotland
In Scotland, for the tax year 2021/22:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,097
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,098 to £12,726
Scottish Intermediate Tax Rate of 21% on earnings from £12,727 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2021/22:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2021-March 31st 2022)

Sick Pay

From 6 April 2021, the rate for Statutory Sick Pay will increase to
£96.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £120 per week.

The upper earnings limit for primary class 1 contributions is £967 per week.

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £900 to £9,100 (Less serious cases)

Middle Band of £9,100 to £27,400  (cases that do not merit an award in the upper band)

Upper Band of £27,400 to £45,600 (The most serious cases), with the most exceptional cases capable
of exceeding £45,000)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £544

Limit on amount of unfair dismissal compensatory award: £89,493

Maximum guaranteed payment per day: £30


