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Whilst P&O’s actions were very
much just fire, rather than re-
hire, the government has said
that they have recognised the
need for clarity for employers
and stated that the new Code
will provide this.

So, what is fire and re-hire?
The practice of fire and re-hire
refers to when an employer
dismisses a worker (or group of
workers) and re-hires them on
new, often less-favourable,
terms.

The practice has been heavily
criticised in recent years
(heightened by dismissal and
re-engagement tactics during
the COVID-19 pandemic) with
concerns that the balance of
power lies too much with
employers and that there is a
tension between preserving

jobs and ensuring meaningful
consultation with employees
and unions which needs to be
more clearly addressed.

What is the law currently?
There are laws around fire and
re-hire currently: essentially, if a
staff member refuses to agree
to a contractual change, and the
employer terminates the
contract and offers them a new
contract on the new terms,
there is a dismissal in law and,
as such, an employee can claim
unfair dismissal. In those
circumstances, an Employment
Tribunal will look at the fairness
of the dismissal with factors
taken into account such as
whether there was a sound
business reason for the change
and a reasonable and genuine
consultation process.

The fire for rehire may be going out…

On 29 March 2022, the government announced that, in light of the events involving P&O (mass
redundancies with no prior consultation which the government have labelled ‘disgraceful’ - see
our other article in this edition for more details), a new statutory Code of Practice would be
published by the government on the use of fire and re-hire.

There is also the requirement to
collectively consult (and notify
the Secretary of State) on the
proposed dismissals if 20 or
more employees are likely not
to agree to the changes. We
have also recently seen the
High Court step in and grant
injunctions restraining
employers from dismissal and
re-engagement (Union of Shop,
Distributive and Allied Workers
and others v Tesco Stores Ltd
[2022] EWHIC 201) in certain
circumstances where an
assurance that a benefit was
permanent had been made.

So, what can we expect to see
from this new Code of
Practice?
The government have resisted
calls to ban fire and re-hire
entirely; however, it has said
that it will issue a statutory
Code of Practice which will
‘detail how businesses must
hold fair, transparent and
meaningful consultations on
proposed changes to
employment terms’ with
practical steps which employers
should follow. We envisage the
Code will, to an extent, be a
replication of the ACAS



guidance which was issued last
year, at the government’s
request, and which can be
found here.

The government has also said
that, given the statutory nature
of the code, Employment
Tribunals will need to take it into
account when considering
relevant cases and could

potentially award an uplift of up
to 25% to compensation for an
unreasonable failure to comply
with the Code. As you may
know, this potential uplift is
already in place in Employment
Tribunal cases for a failure to
follow the ACAS Code of
Practice on disciplinary and
grievance procedures.

What should employers do
now?

Until the Code comes in (and we
will let you know when it does),
we would advise employers to
continue to follow the relevant
law regarding dismissing and
re-engaging which is helpfully
summarised in the ACAS
guidance. As always if you need
any help, please do get in touch.

Do you have any specific
employment law questions
that you want answers to?
In future editions of Nash Knowledge, we’ll take at least one question
that we’ve been sent, and we’ll publish a full answer and explanation.

So, now’s your chance to ask that employment law question that you’ve
always wanted an answer for!  We’re happy to keep it anonymous

if you prefer!

Just email us your question to marketing@nash.co.uk by the 20th of
each month, and we’ll pick the best one that we’ve been sent. The

answer will be in the following month’s edition!

https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities
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If an employer fails to inform or
consult, an employment tribunal
can award compensation, up to
13 weeks' gross pay for each
affected employee.

Clark v Middleton and another
Ms Middleton (transferor) told
the employees she would be
retiring and that the business
would be taken over by one of its
other employees, Ms Slade-
Andrews. On 30 September 2019
the business was transferred to
Black Dog Hydrotherapy Ltd
(BDH Ltd, the transferee), a
company that had been
incorporated by Ms Slade-
Andrews 11 days before the
transfer, and of which she was
the sole owner and director. Ms
Clark's (the Claimant)

employment accordingly
transferred to BDH Ltd under
TUPE.

Following the TUPE transfer, Ms
Clark bought claims against Ms
Middleton and BDH Ltd which
included failure to inform and
consult under regulation 13 of
TUPE. This was brought about
because BDH Ltd intended to
make changes to the
employees’ contracts.

Ms Middleton denied that she
had failed to comply with her
duties to inform and consult,
arguing that any failure was a
result of BDH Ltd’s failure to
properly notify Ms Clark about
any measures envisaged, and
that liability for any award
therefore fell to BDH Ltd.

TUPE and the case of Clark v Middleton and another (2022)
EAT 31

It is widely recognised that where there is a TUPE transfer, the employer must inform all
employees affected, provide specified information, and consult over any measures that it
envisages taking. Employers can inform and consult the employees directly where they have
fewer than 10 employees and there are no representatives.

However, “all claims” against
BDH Ltd were settled following
Acas conciliation and therefore
dismissed following withdrawal,
but Ms Clark’s claim against Ms
Middleton continued.

The tribunal found that, while an
agreement to transfer had been
reached in principle earlier in
2019, and some consultation
had taken place, the details of
the transfer were agreed very
late in the day. Notably, BDH Ltd
had not been incorporated until
19 September 2019, 11 days
before the transfer. There had
been no written communication



to staff of the final and
necessary details prior to
transfer on 30 September. It
was not until 21 October 2019
that "seemingly out of the blue"
staff had been sent letters and
new contracts of employment,
informing them that BDH Ltd
was the new employer.

The tribunal found that it had
not been reasonably practicable
for Ms Middleton to have known
about the envisaged changes to
contracts, since they had been
kept from her by Ms Slade-
Andrews. Ms Middleton's
defence therefore succeeded.

The tribunal went on to hold
that had the complaints in the
claim form against BDH Ltd not
been withdrawn and dismissed,
things might have been very
different.

This left a "very technical
breach" by Ms Middleton,
namely that she had failed to
inform employees that the
transferee would be BDH Ltd,
rather than Ms Slade-Andrews.
In the circumstances of the
case, the tribunal exercised its
discretion to award zero
compensation.

Ms Clark appealed to the EAT
against the failure to award
compensation against BDH Ltd
and the award of zero
compensation against Ms
Middleton.

Decision
The EAT (HHJ Auerbach sitting
alone) upheld the tribunal's
decision that the transferee was
not liable, but overturned the
decision to make a zero award
against the transferor.

It was noted that Ms Middleton
should have notified all
employees of the identity of the
transferee. Even where, as in
this case, it is known that the
new employer is likely to be a
newly-formed company, and
who its proprietor will be, it still
matters to know the name and
identity of the unique legal
person who will be the
employer. The tribunal should
not have viewed this as a mere
technicality. The EAT therefore
quashed that aspect of the
tribunal's decision and remitted
it to a different tribunal for
consideration of the appropriate
award. It noted that the original
tribunal may find it difficult to
clear their minds of the
impression that this was just
"one very technical breach".

The EAT therefore found that
Ms Clark’s withdrawal of claims
against BDH Ltd following the
TUPE transfer were wide
enough to encompass its
potential liability for failure to
inform Ms Middleton about the
measures it proposed to take. It
also held that Ms Middleton’s
failure to tell affected
employees the identity of BDH

Ltd was not a mere technical
breach warranting no
compensation.

Comment
This case confirms that the
duty to notify employees (or
their representative) of the fact
that a transfer is to take place
also includes notifying them of
the identity of the transferor,
including, if it is to be a limited
company, the name of that
company.

Whilst entering into a
settlement agreement or cot3
agreement, most claimants will
usually settle “all claims”, but
following this case, we might
see an increase in claimants
reserving their right to an award
for failure to inform and consult
when settling TUPE-related
claims. This may therefore
make it more difficult for
companies to avoid liability for
any such claims.



P&O Ferries have been in
trouble for a few years now.
Since they were purchased in
February 2019 for £322m by a
Dubai based logistics company,
they made losses of £38.8m
and £85.9m in 2019 and 2020
respectively. In 2021, things did
not get any better, with P&O
Ferries estimating losses of
around £100m. Of course, the
company has had to navigate
the Covid-19 pandemic and
Brexit, however, it’s not the first
time they’ve made job cuts
either. In response to the
pandemic, 1,100 employees (or
a fifth of the workforce) were
made redundant.

This time around though the
P&O Ferries redundancy
‘technique’ has been met with a

P&O Ferries - don’t rock the boat

With the conflict in Ukraine dominating the headlines this month it is completely
understandable that you may have missed some of the other big news stories. That said, it
would be surprising if you haven’t at least heard of the fiasco surrounding P&O Ferries. If
you haven’t, to bring you up to speed, P&O Ferries made mass redundancies affecting nearly
800 staff, without consultation, to replace them with cheaper agency staff.

heavy backlash. On 17 March
2022, some 800 employees
were told via a pre-recorded
video call that Thursday was
their final day of employment
with the company. Some of
the seafarers refused to leave
their ships and were removed
by security, the government
called the treatment
‘unacceptable’ and the
National Union of Rail,
Maritime, and Transport
Workers (RMT) threatened
legal action.

The CEO of P&O Ferries, Peter
Hebblethwaite, was
subsequently brought before a
select committee of MPs to
explain his decision. At the
meeting, Mr Hebblethwaite
admitted that he had not

consulted the employees or
their representatives in
advance of the redundancies
which he understood was
against the law. This
admission came the same day
the Prime Minister, known for
giving a heavily researched and
legally accurate opinion,
weighed in on the illegality of
the dismissals saying that P&O
Ferries were required to give
the government 45 days’
notice of its actions, however,
they failed to do so, thus
breaking the law again.

But is Boris right, did P&O
actually break the law?

Firstly, in respect of Boris
Johnson’s allegations of
illegality, employers are
required to give the Secretary
of State 30 days’ notice if they
plan to make between 20 and
99 employees redundant at
one establishment in a 90-day
period and 45 days’ notice if



they plan to make 100 or more
redundancies at one
establishment in a 90-day
period. The notification (a
downloadable form from
gov.uk) must also be sent to the
representatives of the
employees that are being
consulted on the potential
redundancies. Failure to do this
is an offence under section 194
of the Trade Union and Labour
Relations (Consolidation) Act
1992 (TULCRA to everybody
else) and both the company and
the individuals responsible can
be charged with an offence
resulting in an unlimited fine.

Unfortunately for the employees
of P&O Ferries (and Mr
Johnson), there was a change
to the law in 2018 in respect of
ships. In short, if a ship is
registered in another country, it
is the authority in the country it
is registered (not the country it
operates) that should be
informed about the potential
redundancies. P&O Ferries’
ships are registered in Cyprus,
the Bahamas and Bermuda.
Therefore, P&O Ferries did not,
on the face of it, need to notify
the Secretary of State in the UK.
It may well be that P&O Ferries
broke the law elsewhere, just
not here.

Next, in respect of Mr
Hebblethwaite’s own admission
that he broke the law by failing
to consult his employees or
their representatives on the
redundancies: employers
planning to make 20 or more

staff redundant must (as well as
notifying the Secretary of State)
consult with staff and their
elected representatives on the
proposals. Failure to do so could
result in an employee claiming a
protective award through the
employment tribunal of 13
weeks’ pay. P&O Ferries did not
consult with staff
representatives as, in Mr
Hebblethwaite’s view, it would
have been pointless as no trade
union would have agreed to the
proposals and, therefore, it was
easier to compensate the
employees in full instead. As
such, yes, it is highly likely that
P&O Ferries broke the law in
failing to consult with their
employees on the potential
redundancies. Any decision on
illegality would need to be made
by the Employment Tribunal
though (which is also where
staff will need to go to claim
their protective award).

In summary, P&O Ferries did not
consult with their staff or their
representatives regarding the
redundancies and, therefore, will

be liable for protective awards
up to 13 weeks’ pay for each
employee. The ferry company
were aware of this though and
have instead offered all their
dismissed employees generous
pay packages (believed to be
2.5 weeks’ pay for each year of
service plus 13 weeks' pay),
subject to settlement
agreements in an attempt to
settle the claims of protective
awards. We understand that all
but one of the staff signed their
settlement agreement.

In our view, Mr Hebblethwaite
probably isn’t going to be the
next Martin Lewis. His actions
in trying to save P&O Ferries
money in the short term by
settling any claims instead of
spending time going through a
prolonged consultation period
with representatives is not
actually a novel idea. That said,
the reputational damage and
subsequent government
investigation into the issuing of
maritime contracts will surely
hit P&O Ferries’ finances harder
than any consultation period
would have.



The statutory definition of a
worker:
● whether the individual

undertakes under the
contract to perform work
personally (rather than
being able to send a
substitute); and if so

● whether the other party to
the contract is a client or
customer of a profession or
business undertaking
carried on by the individual.

Facts of the case:
The Claimant, Mr Waters, had a
long-standing relationship with
the Mote Cricket Club (the club),
as a player, member, committee
member and volunteer.

Occasionally, he would carry out
paid casual work for the club,
assisting the directly employed
groundsman.

The Claimant’s own business,
Green Hand Gardens (GHG),
entered a contract with the club.
It required GHG to provide a
minimum of 60 hours’ work per
week from March to October,
and for the Claimant to
personally work 40 of those
hours. GHG were to submit
monthly invoices for an agreed
fixed amount. Additional hours
were not remunerated.

The Claimant was not happy
with the contract and asked for
a reduction in the work

A cricket club groundsman required to provide personal
service was self-employed

Recently, the EAT upheld an ET decision that an individual was neither a worker nor employee,
and was therefore not entitled to paid holiday or statutory minimum notice on termination. This
is despite a contract requiring him to carry out some of the work personally.

personally carried out by him.
He also asked the club to take
him on as an employee, as
opposed to a contractor. The
club later terminated the
contract.

The Claimant brought claims in
the ET of holiday pay, notice
pay, and to amend his claim to
include unfair dismissal. The
ET found that the Claimant was
not a worker or an employee
and so dismissed his claims,
and, on appeal, the EAT agreed.

What made the club GHG’s
customer?
The ET found that the club was
“genuinely a customer or client
of the claimant’s business,
albeit a very significant one”,
here’s why:

● there was no supervision
from the club, the Claimant
could perform his work how
and when he wanted;



Comment
Worker status cases are fact
sensitive.

There are significant risks in
mislabelling a worker or
employee contract as self-
employment, and employers
should take a considered
approach from the outset to
mitigate these risks. However,
employers should be
comforted by the fact that
individuals who are genuinely
self-employed cannot then
claim worker status purely by
dint of being required to do
some personal work.

● now and then, the Claimant
had to provide his own
equipment;

● the Claimant was not
integrated into the club’s
organisation;

● personal service was
expected of the Claimant
during those 40 hours per
week, but for the rest, the
Claimant had to provide and
engage someone else to do
the additional work;

● the club did not check up on
the Claimant to ensure he
was carrying out the
minimum hours required in
the contract; and

● the Claimant was able to
dedicate time to carry out
work for others, and he
asked to reduce his
personal commitment so
that he could increase those
opportunities.



Interesting cases on the horizon

Harpur Trust v Brazel
– heard by the Supreme Court on 9 November 2021, appeal awaiting judgment
Concerns calculation of holiday pay for part year workers – is the 12.07% accrual rate previously
recommended by ACAS wrong?

Mackereth v The Department for Work and Pensions
– permissions to appeal out of time granted. Hearing on 18-19 October 2021 withdrawn from list for reasons
unknown. Heard by Employment Appeal Tribunal  28/29 March 2022 - Awaiting judgment
Whether it was correct to find that a doctor was not discriminated against on the grounds of religion or belief
when he was suspended and dismissed for refusing to address transgender patients by their chosen
pronoun.

AMDOCS Systems Group v Langton
Due to be heard by Court of Appeal June 2022
Is an employee entitled to escalator payments under a long term sickness absence insurance scheme if they
were in his contract, but no longer provided by the insurer?

Higgs v Farmor’s School
Due to be heard by Employment Appeal Tribunal mid 2022
Is the belief that an individual cannot change their biological sex worthy of respect in a democratic society
and, therefore, potentially protected under the Equality Act 20210

Rodgers v Leeds Laser Cutting Ltd
Heard by Employment Appeal Tribunal on 12 April 2022 - awaiting judgment
Whether general concerns over COVID-19 are sufficient to bring a claim of automatically unfair dismissal
following a refusa to return to work, or whether the concerns have to relate to the specific work place.

Kong v Gulf International Bank (UK) Ltd
Due to be considered by the Court of Appeal in May 2022.
If an employee who has made a protected disclosure is dismissed for questioning the
recipient colleague’s integrity and understanding, is the dismissal because of the protected
disclosure?  The Employment Appeal Tribunal said no.



Important legislation changes ahead

2022 – the Employment Bill, finally?

Pay: all tips left to workers for example in bars and restaurants will be paid to the workers in full.

Family rights: new entitlement to neonatal leave and pay for parents of babies who are admitted
into hospital as a neonate (28 days old or less)

Predictable contract:  new right for all workers to request a more predictable contract

Maternity: automatically unfair dismissal and rights to suitable alternative roles extended
throughout pregnancy through to six months following return from maternity leave.



National Minimum Wage from 1st April 2022

Workers aged 23 or over (the National Living Wage): £9.50 per hour
Workers aged 21 to 22: £9.18 per hour
Workers aged 18 to 20:£6.83 per hour
Workers aged 16-17: £4.81 per hour
Apprenticeships: £4.81 an hour

Family Rights

From 3 April 2022, the rates for Statutory Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory Shared Parental Pay will increase to
£156.66.

Taxation: Scotland
In Scotland, for the tax year 2022/23:
Scottish Starter Tax Rate of 19% applies on annual earnings above the PAYE
threshold and up to £2,162
Scottish Basic Tax Rate of 20% applies on annual earnings from £2,163 to £13,118
Scottish Intermediate Tax Rate of 21% on earnings from £13,119 to £31,092
Scottish Higher Tax Rate of 41% on annual earnings from £31,093 to £150,000
Scottish Top Tax Rate of 46% on annual earnings above £150,000

Taxation: UK (Excluding Scotland)
In the UK (excluding Scotland), for the tax year 2022/23:
Basic Tax Rate of 20% applies on annual earnings above PAYE tax threshold and up
to £37,700
Higher Tax Rate of 40% applies on annual from £37,701 to £150,000
Additional Tax Rate of 45% applies on annual earnings above £150,000

RATES AND LIMITS (April 1st 2022-March 31st 2023)

Sick Pay

From 6 April 2022, the rate for Statutory Sick Pay will increase to
£99.35 per week



RATES AND LIMITS (Continued)

National Insurance

The lower earnings limits in respect of primary class 1 contributions is £123 per week.

The upper earnings limit for primary class 1 contributions is £967 per week

Auto Enrolment
The minimum contribution rates for defined contribution schemes, expressed as a
percentage of a job holder’s qualifying earnings, is 3% for employers and 5% for employees.

Vento Bands

Injury to feeling and psychiatric injury:

Lower Band of £990 to £9,900 (Less serious cases)

Middle Band of £9,900 to £29,600  (cases that do not merit an award in the upper band)

Upper Band of £29,600 to £49,300 (The most serious cases), with the most exceptional cases capable
of exceeding £49,300)

Statutory Minimum Notice
Statutory or Contractual Notice?
There are two types of notice period: statutory and contractual. Statutory notice is the minimum legal
notice that can be given.

Length of Employment Notice required from employer

Under 1 month No statutory notice requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each completed year of service

12 years or more 12 weeks

Limits

Maximum amount of a week's pay (used for calculating a redundancy payment or
for various awards including the unfair dismissal basic award): £571

Limit on amount of unfair dismissal compensatory award: £93,878
Maximum guaranteed payment per day: £31


